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NATIONAL ASSOCIATION NOTES. 
Committee on Credit Insurance Inquiry Seeks Facts. 


The Committee on Credit Insurance, consisting of Messrs. Biggs, Langenberg 
and Standart, requests that all complaints or criticisms on credit insurance policies, 
be sent in writing to the office of the National Secretary, 20 Nassau Street, so ihat 


the committee may avail itself of such knowledge in pursuing the investigations 
it has in hand. 





There Should Be Returns From This. 


Resolved, that wherever members of this association are in attendance upon 
conventions of their particular trades, and the organizations holding these con- 
ventions have no special departments or committees on credit matters, our members 
be requested to make known to these conventions the purposes and benefits of 
membership in the National Association of Credit Men, and urge those not already 
members to become affiliated with us. 

Adopted at the Louisville Convention, June 10, 1902. 


Commercial Ostracism for Dishonest Dealers. 
The attention of the members of the association is called to the following reso+ 
lution adopted by the Louisville Convention. We should now “act” that which we 
have been preaching: \ 
Whereas, It is a cardinal principle, and one that should govern in the dis4 
pensing of credit in the commercial world, that honesty of purpose and integrity of 
character are prime factors in establishing a basis for credit; and | 
Whereas, There are many unprincipled dealers whose methods are dishonor- } 
able, who engage in mercantile pursuits, seemingly with intention to make dis- | | 
honest failures for the purpose of enriching themselves at the expense of the whole- ) 
sale dealer; and ‘ 
Whereas, The shoe merchants of New York City have already entered into 
an agreement, the purpose of which is to rid the market of this class of traders, and i | 
like action is under consideration by the shoe trade in other centers; and 
Whereas, The retailing of merchandise by this fraudulent debtor class at prices 
less than cost of production is a menace to the prosperity and business life of our 
friends, the retailers; therefore, be it } 
Resolved, That the members of the National Association of Credit Men, in 
Convention assembled, appreciating the importance of eliminating as far a 
possible, the danger, both to the wholesale and retail trade, from dishonest dealers; 
and believing it to be the duty of all credit men to lend vigorous aid to thisf - 
movement, do hereby bring to the attention of the members of this Association 
and to all other credit men the necessity of creating a sentiment in the business 
community against dealing in any way, either on a cash or credit basis, with 
parties who have been connected either directly or indirectly with a fraudulent 
failure, and who have engaged in mercantile pursuits. We believe it to be for 
the best interest of the houses we represent, as well as our duty to our customers, to 
protect them as far as possible from such illegitimate and unwholesome competition, | 
and to refuse our merchandise to this class of dealers, that it may be made 
unprofitable, if not impossible, for people of this description to continue in business, 
and to prey upon the business community. 
} 


Subject for Discussion. 

The subject for discussion at the October meetings of the local Associations 
will be: 

“The Advisability of Organizing an Interchange System of Trade Information 
and the Promotion of a Corporation Under the Absolute Control of the National 
Association of Credit Men, with Sufficient Capital to Carry Out the Most Approved 
Theory of Trade Information.” 


Memphis Credit Men’s Association’s Successful Work in Bringing 2 
Swindler to Justice. 
[From the Memphis Commercial Appeal of September 4, 1902.] 

E. H. Gray, of Itawamba County, Mississippi, was yesterday bound over to the 
October term of the United States Court at Aberdeen upon the charge of using the 
mails to defraud, his victims: being a number of well-known Memphis wholesale 
dealers. 

This action upon the part of the United States commissioner is the culmination 
of some fine work upon the parts of the Memphis Credit Men’s Association, its 
attorneys, Myers & Banks, and United States Post Office Inspector A. J. Moore. 
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_ Several weeks ago E. H. Gray, representing himself to be a merchant and giving 
his place of business sometimes at Dorsey and sometimes at Abney, both of which 
towns are in Itawamba county, Mississippi, wrote to a number-of Memphis jobbers 
and stated that he was just starting in business and desired to obtain a line of credit 
with them. 

He said, however, that as he was just beginning business, he had no rating with 
the mercantile agencies, but attached a statement of his financial condition, which 
he submitted, would entitle him to a reasonable line of credit. 


AssETs ON Paper. 


This statement showed that he claimed to have on hand a stock of goods worth 
$1,500; cash in the bank to the extent of $500 to $750; storehouse and lot, $500, 
making total assets subject to execution of $2,600 to $2,750. He also said that he 
owned his residence and lot, worth $450, but that this was exempt as a homestead, 
and could not be-reached for his debts. He also said that his entire liabilities at 
that time would not aggregate over $25. 

Upon the strength of this statement some five or six local jobbers extended him 
a line of $15 to $25, as is the custom in first orders with customers about whom they 
have little information. 

It is a pone of the Memphis Credit Men’s Association to send out: letters 
each day, after one of its members has filed information with the secretary, that 
he has opened an account with a new customer, asking the other members of the 
association if they know the man and the extent of the orders. When the replies 
came in it was shown, as stated, that some of the members had allowed Gray a 
small credit. Several others, however, for lack of information regarding him, 
declined to sell him except for cash in advance. Those who did sell made their 
terms thirty days or “cash,” the latter in reality being upon terms of ten days. 

These goods were ordered either from Dorsey or Abney, and requested to be 
shipped to Tupelo, which was said to be his nearest railroad station. 


INVESTIGATION BEGUN. 


After these numerous orders were received an investigation was set on foot to 
determine the desirability of the account from a future credit standpoint. The first 
unfavorable news came from a deputy sheriff in Itawamba county, who-wrote that - 
Gray was engaged in no business whatever, and that he had no property either at 
Dorsey or Abney. Later a merchant living in Dorsey wrote to the same effect to 
another Memphis firm who had inquired. 

Upon receipt of this information Myers & Banks drew a draft on Gray for one 
of the accounts, to make a test, through the Bank of Tupelo. The draft came back 
unpaid with the information that the bank had received a number of other drafts 
for whisky sold to Gray, and that none of them had ever been paid. 

Upon receipt of this last information Myers & Banks turned over all corre- 
spondence in the case to A. J. Moore, United States post-office inspector, and that 
officer went to work upon the case. 

Yesterday Myers & Banks received a letter from R. J. Warren, deputy sheriff 
and deputy United States marshal at Aberdeen, stating that he had Gray in jail 
there upon the charge of using the mails to defraud. 

Immediately upon ascertaining this state of facts the Commercial Appeal wired 
its correspondent at Aberdeen and received the following additional information 
last night: 

Enrerep Prea or Guiry. 


“E. H. Gray, of Itawamba county, Miss., was arraigned to-day before United 
States Commissioner B. C. Sims on the charge of a fraudulent use of the mails, 
representing himself to be a merchant and victimizing Memphis wholesale men. 
He pleaded guilty and was committed to the Monroe county jail to await the action 
4 the October Federal grand jury. He was arrested by Deputy Marshal R. J. 

arren.” 

The case seems to be so overwhelmingly conclusive against Gray that he could 
offer no defense. According to the evidence he had no store, but by representing 
himself to be a merchant, had succeeded in getting a considerable amount of goods. 
It is reported from Tupelo that Gray. had a considerable quantity of liquors stored 
with a merchant there, and this would look as if the offender was more successful in 
his operations elsewhere than he was with the Memphis merchants. 

he Memphis Credit Men’s Association members feel that they have not only 
protected themselves by prosecuting this case to the end, but that they have also 
protected the honest buyer by eliminating a dishonest man from the field which 
he claimed to cover. 


LOCAL ASSOCIATION NEWS. 
The Chicago Credit Men’s Association. 
The Chicago Association opened the year of 1902-1903 with a largely attended 
dinner and meeting at the Auditorium, Wednesday evening, September 17, 1902. 


Addresses were delivered by Hon. Chas. G. Dawes on the Credit Expansion of 
the United States; Hon. John H. S. Lee, on Oddities Occurring in the Practice of 
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Criminal Law in Cook County, and Hon. Volney W. Foster on The Growth of Our 


Commerce and the Extension of Our Credits—the latter address will publi 
in full in the November BuLietin. ” 7. 





Lincoln Credit Men’s Association. 

The first regular monthly meeting was held in the Banquet Hall of the Com- 
mercial Club on the evening of September 5th. Realizing that congeniality and 
good fellowship are virtues that go a long way in making an organization of 
this kind a success, and that by first gathering around the festive board and partak- 
ing of a hearty dinner the mind would be more responsive to the literary program , 
which always follows, the Board of Directors arranged for dinner for the members 
at 6 o'clock, and from 7 to 8 o'clock the program of the evening was taken up. The. 
members were notified in advance of the meeting, and the topic to be discussed and 
who the leader in the discussion would be. The Board of Directors have outlined a 
series of discussions on the subject of Credit Legislation, and the topic at this 
meetitig was the need of a law prohibiting the fraudulent sale of stocks in bulk. 
Hon. A. S. T ibbets, ex-Judge of the District Court, was the guest of the evening 
and opened the discussion of the subject in a very able and scholarly manner. He 
not only pointed out the advantages to be derived by the vendor in extending an 
honest man a larger line of credit, but also a few objections to a law of this kind in 
conjunction with the laws of attachment and garnishment that are now on the 
statute books of the State; but the preponderance of benefit in favor of such a law 
so out-weighed the objections that they could hardly be considered in the matter. 

The leader’s address elicited a number of questions by the members, and further 
remarks were made on the subject: by Messrs. Weil, Teeters, Kennard, Barr, H 
ham, Le Fevre and others, and it was moved that the Committee on Lesisistion be 
instructed to present to the next meeting a copy of the several laws passed on the 
subject by other States, and any court decisions they may be able to find, both favor- 
able and adverse, on the subject, and from these the association will endeavor to 
formulate a bill to present to the next Legislature for favorable action. 

This was the most successful meeting since the organization. The Membership 
Committee reported the names of six new members, with the prospects of several 
more by the next meeting. 

There were present Messrs. J. C. Harpham, President; J. Frank Barr, Secretary; 
J. S. Teeters, T. F. McCarthy, Charles Schwarz, C. F. McCain, W. H. Hargreaves, 
E. E. Bennett, W. S. Stein, A. H. Buckstaff, E. J. Evans, T. P. Kennard, J. L. 
Kennard, M. Weil, C. R. Lee, D. A. Risser, Chas. Herman, P. L. Hall, J. H. Auld, 
Edw. Le Fevre, W. Ransom and J. E. Faltz. 

Mr. M. Weil, one of the organizers of the Lincoln Association, is now President 
of the new Bank of Commerce, of Lincoln, Neb. 


San Francisco Credit Men’s Association. 


The San Francisco Credit Men’s Association gave an enjoyable banquet on the 
evening of September 18th. The guest of honor was Congressman Julius Kahn, 
and during the business meeting which followed the dining of the seventy-five mem- 
bers present, he told of the legislation now in Congress, particularly the Ray bill, 
affecting the interests of trade in all sections of the country. 

The local organization has 175 members and is now highly prosperous. The 
officers are: 

President, Gustave Brenner; first vice-president, W. C. McCloskey; second vice- 
president, Sanford Bennett; treasurer, C. J. Lutgen; secretary, Ben Armer. 

After the discussion of a sumptuous menu, President Brenner delivered a felicit- 
ous address of welcome to the members present. Secretary Armer then read a let- 
ter from Secretary William A. Prendergast, of the National Association, relative to 
the work accomplished during the last year. The Ray bill, amending the bankruptcy 
act, was passed by the lower house of Congress, but it has yet to receive the support 
of the Senate. The credit men of America were enjoined to do all in their power 
to secure the passage of the bill in the United States Senate. : ; 

Congressman Kahn, who was a worker in the interests of the Ray bill, was in- 
troduced by the chair. He said: ; 

“This is a meeting of the credit men of San Francisco. I cannot say I am 
looking for any credit unless it be credit for what I have done in Congress. And I 
am a poor man, too. (Laughter.) In regard to the Ray bill, I will say that the 
Southern members in Congress want no bankruptcy law and desire the repeal of the 
present law. We considered the Ray bill very carefully, and I think we have got a 
measure that will stand the test of the courts and meet with the indorsement of the 
business interests of the country. The bill was passed on June 17, and may be 
acted upon by the Senate during the coming session. You should organize and see 
to it that there is no time lost in having the Senate Committee act upon the matter. 
Personally, I will help you all I can. If the bill should be returned to the House in 
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an amended form I will do all in my power to assist in securing expeditious. action; 

I realize that the business interests of California and the Pacife Cnt are affected 

oe ee passage of this bill, and I assure you that I will do all in my power to 
re 


Secretary Armer then presented his report on the Collection Bureau established ° 
by the Association, as follows: 


San Francisco, Sept. 18, 1902. 
To the Officers and Members of the San Francisco Crédit Men’s Association: 

Gentlemen,—I am pleased to report that the collection plan which has now 
been in operation for about four months has been the means of collecting over 
$11,000,00 for those members who are making use of .it, and-this result was attained 
notwithstanding the fact that there are but 62 of our 175 members who are availing 
themselves of its benefit. 

It should also be remembered that these letters were not made use of by these 
62 members until they had exhausted all other means usually employed by them 
for collecting the accounts in question. 

Furthermore, this $11,000 represents only a part of the amount that has really 
been collected through the medium of these letters, it being the sum of the amounts 
reported to the secretary’s office as having been paid whether in full or on account. 

For instance, if an account of $150.00 is sent for collection, and $50 is paid 
on account, our office is notified of the $50.00 only, but not of the $100.00 balance, 
which eventually comes in by reason of the dunning letter originally sent. 

We have published the names of about 200 delinquents thus far, and if our mem- 
bers will take advantage of suggestions that will be offered to them this evening in 
this connection, you will each have a valuable mercantile agency at your command 
in your own office. 

To illustrate the importance that the debtor places on our collection system I 
will state that I am often told by our members that through the agency of our let- 
ters they have collected accounts that attorneys have failed to collect, and received 
responses after customers paid no attention to dunning letters and drafts. 

Our collection letters have been sent to all parts of the Union, and we have suc- 
ceeded in making collections in Oregon, Washington, California, Nevada, Arizona, 
Utah, Idaho, Montana, Wyoming, Colorado, New Mexico, North and South Dakota, 
Nebraska, Kansas, Oklahoma, Texas, Minnesota, lowa, Missouri, Mississippi, Ohio, 
Georgia, North and South Carolina, Pennsylvania, New York and Maryland. 

Besides furnishing a list of delinquents and enabling our members to collect slow 
and doubtful accounts, this system has other features which in time we hope to make 
use of for the credit information of our members. 

In a number of cases it has demonstrated the peculiar methods that some of 
your customers pursue in financiering their business. 

It has revealed cases where customers pay promptly with some houses, and be- 
come more than delinquent with others. If there is a moiive back of such. action, 
the chances are that the motive is not a good one. 

It has also demonstrated that some of your customers are dealing with too 
many houses, and they do not realize this until they are advised of it at a creditors’ 
meeting at the Board of Trade. 

In some cases collections are’ sent to our office by five or six firms against the 
same debtor, and to avoid being published this debtor makes a partial remittance 
to each firm, which, perhaps, paves his way to further credit from each, which would 
not happen if each of the five or six creditors knew the facts of the case. 

It is hoped, therefore, that the knowledge of these conditions will be the means 
of encouraging exchange of information among our merchants more generally than 
is now practiced, and particularly in those lines that as yet do not open their 
ledgers to their competitors at all. ' 

It is also hoped that our members will see the great benefit to be derived by 
inducing others in kindred lines of business to join our association, and when we 
have the number of firms that we should have on our roll, and when all of our mem- 
bers will take advantage of this collection feature that your directors are offering 
you free of expense, other than the nominal cost of the stationery ($1.50), you will 
then have a fund of information to draw from that will give you material aid in your 
decisions when extending credit, with a consequent reduction of your percentage 
of iosses and the saving of time now taken up in attending creditors’ meetings. . 

J. J. Schutz discussed the collection feature of the association work, and his 
address will appear in the next number of the BULLETIN. : 

Eugene Elkus followed with a statement of the work accomplished by the Na- 
tional Credit Men’s Association at the annual meeting, held in Louisville, in June 
last, to which he was a delegate. The work done was of immense value to the busi- 
ness interests of the country. : 3 ; 

The banquet was well attended and considerable interest in the proceedings was 
manifested by those present. 








































































Proceedings of Fourth Annual Convention of 
the National Association of Referees in 
Bankruptcy. 


At Milwaukee, Wisconsin, August 27, 28, 1902. 
Sessions at the United States Circuit Court Room, Federal Building. 


Convention called to order by President T. T. Crittenden at 10.35 a. M, 
August 27, 1902. 

President—While very much regretting that the Mayor has not been here to give 
us a sufficient welcome, it could not be any warmer than that we have already 
received in this city. Will the referees present please rise in their places and give 
their names? ; 

The following referees were present. 

T. T. Crittenden, of Kansas City, President. 

D. Lloyd Jones, of Milwaukee, Vice-President. 

R. A. Gunnison, of Binghamton, New York, Secretary and Treasurer. 

Morris S. Wise, of New York City, Chairman of Executive Committee. 

H. M. Lewis, Madison, Wis. 

E. S. Robinson, Springfield, IIL 

D. A. Doyle, Akron, Ohio. 

Paul V. Cary, Appleton, Wis. 

F. W. Neeper, Hannibal, Missouri. 

A. E. Fisher, Rockford, Illinois. 

John W. Ryan, Muncie, Indiana. 

Charles E. Clapp, Omaha, Nebraska. 

Albert Raab, Indianapolis, Indiana. 

James M. Olmstead, Boston, Massachusetts. 

Adair Pleasants, Rock Island, Illinois. 

Alfred Mack, Cincinnati, Ohio. 

Harold Remington, Cleveland, Ohio. 

William H. Hotchkiss, Buffalo, New York. 

J. G. Slonecker, Topeka, Kansas. 

President—Gentlemen of the Convention, before we proceed further I think it is 
the rule or custom of the President of the Convention to make some remarks. I have 
prepared some, have the manuscript with me, and hope that you will not be alarmed 
at the apparent length of it. I have made it as short as possible, touching various 
points. I will say nothing or have said nothing that will hurt the feelings of any- 
body. I have a profound respect for this body. I have associated with you from 
the beginning, and have never met with an abler body of men, gentlemen more re- 
spectful of the feelings of one towards the other; and I have never parted from you 
gentlemen at the various conventions which we have attended, when it has not been 
done with profound regret, and also with deep pleasure at having had the delightful 
opportunity of meeting gentlemen who stand, not only well in the bankrupt law, but 
who stand well at home and are first-class lawyers, too. 

I see in the audience the Hon. E. A. Young, who presided at the Convention 
of the National Association of Credit Men, at Louisville, where I had the pleasure of 
attending in June last, and I would be very much gratified if he will come forward 
and take a seat with me (applause). 

I will say this, gentlemen, that they treated me as the temporary head of your 
association, with great respect, and we will show that we are equal to them in that 
regard (applause). 

Mr. E. Young then took a seat beside the President, amid great applause. 

The President then read his address. 


Gentlemen of the Convention: 


Having been honored by your suffrages in being selected as your President at 
our last meeting in Buffalo, N. Y., in August, roor, it is my duty and 
pleasure to welcome you at this convention in Milwaukee in behalf of our brother- 
hood, and more especially to give you the warmest recognition as friends, as 
brothers, as American citizens. We have traveled from our respective homes and 
States to this beautiful young city, not so much for personal pleasure in meeting 
and greeting each other, as for that other and loftier purpose, of determining 
how we as officers of the Bankrupt Law shall perform our duties in executing that 
law. May He who numbers the hairs of our head and protects the sparrow in its 
fall, guide us by Divine Wisdom in the honest and faithful execution of those 
duties, holding the scales with an unshaken hand on the side of justice and right, 


6 




































































—— 


—— 


sataciaianapieita 


— 


So  — 


















































































The Bankrupt Law has been in existence for four years, and within that time 
there have been, according to the latest official information in the report of Hon. 
E. C. Brandenburg, in charge of Bankruptcy in the Department of Justice, made 
November 15, 1901, the grand total of petitions in bankruptcy filed for the year 
ending September 30, 1901, 17,015, made up of 9,787 petitions filed during the first 
six months of the law’s existence and 7,328 during the last six months of that 
period. This shows-a falling off in the petitions filed much below the anticipated 
number. Mr:Brandenburg further states that the number filed during 1901 was about 
three thousand less than the preceding year and about two thousand less than the 
year ending September 30th, 1889. he has kindly informed me by letter, that 
6,997 voluntary cases were filed within the six months ending March 31st, 1902, 1,239 
being involuntary cases. The assets of all the cases amounted to $3,834,653.90, and 
the liabilities $70.458,805.92. In 414 involuntary cases closed during the same 
period the assets amounted to $1,623,348.09, and the liabilities to $7,083,059.57. 

These figures show two prominent facts. First, the decrease in applications for 
bankruptcy. Second, the decrease also in amounts of assets. They also show that 
the assets in involuntary cases bear a larger proportion to the liabilities than in 
voluntary cases. There is no more interesting study than the Bankruptcy Law, 
and the more seriously and thoughtfully it is considered the more interesting it 
becomes. There is much human nature developed in Bankrupt Courts, and it is 
with regret I say, often the worst side of human. nature is presented in those 
courts, where the government has done so much to relieve those persons who are 
abusing its confidence. 

Since we last met the Supreme Court of the United States has settled the 
constitutionality of the Bankrupt Law, removing the last hope of its opponents, 
those inclined to resist it for selfish purposes, giving us by that decision, together 
with the Act of Congress, a rich heritage of legislation for the poor of the 
country. ‘The Bankrupt Law has not yet fully accomplished its beneficent purposes, 
though the number of cases are gradually decreasing as we recede from the 
period of its passage. There is. always a rush in this country to anythine that is 
new, especially if something is expected for nothing, a Fortunatus handing from 
his cornucopea liberal largesses upon waiting subjects. In my opinion the whole 
country has yet a large number of persons who should be relieved from heavy 
indebtedness by the sankrupt Law. Asa rule that class is the most deserving and 
honest, having been kept back by its modesty and the old time opinions, “all 
men should pay their debts, even if it takes more than is nominated in the bonds. 
Gradually this class is learning that its creditors are still pursuing “the villans.” 

“With that long gallop that can tire 
The hounds’ deep hate and the huntsman’s ire.” 

Those fortunate enough to escape for a while the importunities of the 
execution and the inexorable demand of the grave will at last have to accept the 
beneficent legislation of our government in order to stand again a free American 
citizen. The builders of our constitution were wise men, wiser than those succeed- 
ing, and they would not have given this refuge to the poor and oppressed if not 
right and merciful. The citizens should not hesitate in accepting the relief, if 
conditions demand it. It is as much the duty of the government to relieve those 
overloaded in debts by such legislation as it is for a father to stand by and assist 
a son when broken in health, purse and spirits. 

This law in its imperfect condition has done much good already in this 
country. Henry George never gave utterance to a more thrilling sentiment than 
when he said lam formen. This law stands a dumb orator for the same great work. 
Every great government from Moses to that of our own, has placed on its statute 
books such legislation in spirit, if not in form. There are amongst many others 
two prominent features of the power of a great government: First, its readiness 
to defend the rights of its citizens abroad from the ruthless powers of other 
governments; second, its disposition, as before said, to defend the poor and 
broken down within its own jurisdiction. I think our government has not been 
slow in coming to the relief of both stich classes. 

The amendment of the Bankrupt Law, in the form of the Ray Bill, has 
recently passed the lower House of Congress and is now pending before the 
Senate. As servitors under the law it is not, in my opinion, becoming for us to 
discuss its merits or demerits at this time. Should it become the law with those 
amendments, then it will be our duty, as referees, to assist in putting it in operation 
as we did the original law of 1898. Permit me to say, we did good work then, com- 
mended, I think, by all the United States Courts, although all of us were novices 
at the business at that time, and we will be better able from that former experience 
and confidence to do more accurate and equitable work, under the amended law. 
I think it was Dr. San Graddo, in Gil Blas who said: “Blow your own horn, else 
it will not be blown,” so I will give the loudest and longest toot I can for the 
referees from Maine to California, as they have, in my opinion, done as much if 
not more than the Judiciary in settling and harmonizing all the conflicting 
sections of that incongruous statute. ; 

Since the Carson Pirie Scott decision by the Supreme Court of the United 
States on the doctrine of preferences, there has not been any decision of any 
special importance, in any of the courts deciding any long controverted points in 
the law, only such (decisions) have been delivered as have settled points more of a 
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the Pirie Scott decision, although by a divided court almost equal in number, as 
the most important one yet delivered. In Mueller vs. Nugent the Supreme Court 
of the United States has vindicated the power and force of the Bankrupt Law in 
compelling the ules o agent to deliver to the Trustee in Bankruptcy 
money in his hands be ing to the estate under a penalty of prison confinement. 
Without this power of commitment the law and the courts would be but a sounding 
brass and tinkling cymbal. This decision adds dignity and force to the law, 
making the evil minded respect the Judiciary of our country. There is nothing 
so weak and contemptible before an assertive nena than a weak, helpless 
court, afraid of its own shadow, and ever looking for a lion in the way at every 
turn of the road; and there is nothing more honorable and admirable than a 
court with the power to execute its orders and enforce its decrees against one 
panoplied in power, or clothed in poverty. The Judiciary of our country has ever 
been its pride and bulwark, against which the passions of politics, the enmities of 
church and the anger of sections have fallen less and broken as the fretted 
waves of ocean against its shores. 

I thank the great men who have made our laws and established our courts, 
State and national, that they have given them power to command and strength to 
enforce their writs. These powers have been abused but few times in the 
United States, and when they have been there has been a reserved power in the 
people to restrain and punish. In the rush of energetic commercial men and large 
mercantile houses for trade, I think there has been too much liberality in extending 
credit to small merchants and tradesmen throughout the country. I don’t mean 
to say, such credit should not have been given to many, but do say without reserve 
sufficient diligence has not been exercised at all times by those giving it. It is true 
the percentage of losses, especially in the west, have been quite small, not over 
one-half of one per cent., and that may also be true of the other sections, but even 
that small sum could be reduced if greater care had been exercised by the sales- 
men. In this remark I reflect on nobody, as the heads of those credit departments 
are accomplished in their line and are infinitely more capable of weighing the 
probabilities of collections than I am in passing a correct judgment upon them. 

I think more care should be taken in the reports given to Dun’s and Brad- 
street’s on the traders and merchants throughout the country. I have never known 
one instance in bankruptcy proceedings before me when the report was not denied 
by the bankrupt and that, too, with some force which would render the denial 
admissible testimony before a jury. How to meet the case is not clear to my mind. 
One thing is nevertheless clear, that is, the reports are too hurriedly prepared by 
the agent of the company and too rapidly read over to the tradesmen before signa- 
ture is asked, and it is often the case the agent says in a side remark, sign the 
report, it is only a form never to be heard of again, together with much other 
loose, confusing, nonsensical babbling, and it is signed in that unbusinesslike way 
without either understanding the conditions or intentions of the other, and both 
hastening to complete the job. These reports when made should be as true as the 
plummet and as correct as the line. I think those reports should be made with 
incontrovertible accuracy by the scrivener, even if they are to be read over to the 
man giving it, on two or three several days before signature, and then sworn to by 
the person. You cannot now under the existing system convict in our courts even 
a poor yellow cur dog, on such reports so inartistically drawn, so deceptively 
formed. They; now referring to those presented before me, are only nets to catch 
foolish birds, and means to deceive our large commercial houses. Those two 
great agencies should move forward in their methods with the other great enter- 
prises of the day. If I am not mistaken those systems of reports are the same 
to-day as a quarter of a century ago, and if so, are equally unreliable. I am 
aware it is the purpose of the heads of these great agencies to issue only reliable 
daily sheets of those places of business reported. Their work is not always as 
accurate as their intentions. I think the mercantile system of this country is as 
much reduced to a science as that of railroading, or that of any other great business. 
This is because the best men, those adapted by nature for the. position, have been 
placed at the heads of those great houses. Lawyers have not been selected to run 
and manage them, nor have blacksmiths, but men possessing accurate thoughts, 
have grown up to and in that business, and such men have placed such houses at the 
forefront of the business of this country. Since I have been performing the duties 
of referee at one of our great head centers, Kansas City, Mo., I have now 
and then come across instances where the salesmen and agents sent out from the 
mercantile houses have engaged in doubtful actions in securing trade or advantage 
over their sister houses. Such a course ought to be condemned by the parent 
house, as it inevitably leads to greater wrongs in the future. The small tradesmen 
through the country are not slow in seeing those delinquencies, and they sooner or 
later learn the lesson of double dealing, which always ends in trouble to both 
houses. 

Honesty is not only the best policy as a rule, but it should be the inevitable rule 
without regard to policy. The man who sweareth to his own hurt and changeth not 
for gain, should be the model man in all kinds of trade. 


Before passing to another branch of my subject, permit me to say I attended 


on invitation, as President of the Convention of Referees the Seventh Annual Con- 
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vention of the National-Association of Credit Men at Louisville, Kentucky, on the 
1oth day of June last. I was kindly received as your President by that distinguished 
body of men through its President, E. A. Young, of St. Paul, thus recognizing the 
intimacy naturally, legally, commercially existing between that association and ours, 
organized ly on kindred lines. I was impressed by the earnestness, ability, 
and dignity of that convention of men who so thoroughly understood the rules of 
trade, the laws of the different states and the government embraced in the law mer- 
chants of our land, and the commercial courtesy between the same and different 
branches of trade. We should cultivate a closer intimacy with that body of men, 
by sending, if you deem it wise, delegates to its meeting, as that class of men not 
only understand the laws or rules of trade, but also theinimer ‘practical working of 
the Bankrupt Law. Those men are also learned in this law and especially learned 
in the crooked ways of their crooked customers who are seeking to evade the strict- 
ness of the Bankrupt Law and the payment of their debts. No one even of our 
brotherhood, has done more to elucidate the Bankrupt Law than William A. Prender- 
gast, the poeer of that association, who is now with us, an honored guest and a 
valued friend. No one has been of greater value in the United States in placing the 
Bankrupt Law in a working shape, than that gentleman. Our doors are always 
open to him. 

I think we should encourage State Legislation in the suppression of the sales 
of stocks in bulk without giving certain required notices to the creditors and the 
public. This act has been a source of much trouble to the creditors and the Bank- 
rupt Law. It is often done for the purpose of evading one and swindling the 
other. Such legislation is much needed and would be a great auxiliary to the 
Bankrupt Law in preventing bold audacious fraud under both the State and Bank- 
rupt Law. Already several states have taken steps in this direction and others 
will doubtless follow making such iniquitous sales voidable or accompanied by a 
great deal of danger. The states should not hesitate nor delay in thus coming to 
the support of the Bankrupt Law. 

If the law is perpetuated on our statute books then there should be, as in Eng- 
land, separate courts to attend to this class of business, as our country is much 
larger, much greater in population and having as large or larger volumes of com- 
mercial business. ‘The United States District Judges should in some way be re- 
lieved of this work .The referees, as the law now stands, do very much of the de- 
tailed work in each case, either as referee or master, and could do much more if 
so empowered. It is not our purpose, as before said, to suggest any amendment to 
the law. Our duty is to receive it as delivered. 


“Theirs to not make reply, 
There’s nét to reason why, 
Theirs but to do and die.” 


and execute the law as presented to us. 

The referees have been conscious of the weakness of the law in some parts, 
from the beginning, and have by the assistance of the higher courts, done some- 
thing, if not much, towards healing those weaknesses. There may have been some 
judicial legislation, but there has never been a day in this country, nor a court of 
record of any kind in this country, State or National, in which such legislation is not 
had, is not done, more or less. Of course, this legislation has always been mini- 
mized. 

I am aware that many disreputable persons have ‘been discharged as bankrupts. 
The referees and judges have not been to blame for this, so much as the leniency of 
the law and the indifference of creditors contributing to that end. It is not the duty 
of a court to hunt or produce evidence of fraud in such cases. It is their duty to pass 
upon such evidences of fraud when presented to their view. I do not mean to say 
in this, the courts should be wholly indifferent in tracing fraud when they are con- 
vinced it exists somewhere. ‘The courts can only depend upon others in searching 
out the crooked paths of others. . 

. I am gratified that the relief is in sight from two sources. First, should Con- 
gress amend the law, it then would be more difficult to obtain discharges. Second, 
a large fund has been raised by the credit men through its Bureau of Investigation 
and Prosecution of Fraudulent Cases to prosecute those engaged in fraudulent 
faflures, as it has by past experience been shown that too large a percentage of fail- 
ures is due to actual fraud, in fact in many instances a well laid plan of conspiracy 
has been organized to reach the end. This will be a wise move if energetically en- 
forced against the participants without regard to sex or station. It will sooner or 
later bear good fruits to the creditors, and will sooner or later send some in each 
state to be decorated in the penitentiary with striped garbs. This should have been 
done years ago, then there would have been less cause to complain of and condemn 
the law. The government has constituted courts in every state in which to prose- 
cute such delinquents, and at great cost, now the creditors with their immense com- 
mercial business reaching everywhere, touching everything, even to many hundred 
million of dollars, should act with as much liberality in having arrested and _prose- 
cuted those who have violated the law and have sought even its innermost temples 
of mercy and justice, and afterwards walk our streets in brazen impudence and no 
less insulting effrontery. If three or four such scoundrels from every state should 
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be landed in the several penitentiaries, then such crimes would be checked, the Bank- 
rupt Law would be a terror to ‘evil-doers, and the law would be then considered a 
blessing to be perpetuated from age to age. England has had the benefit of such a 
law for four centuries, France has had the benefit of such a law for four cen- 
turies, Germany under the enlightened rule of ‘he present Emperor has 
had the benefit of such a law for twenty-five years and there is no reason why a 


greater country than all these should not ha h i 
oe ve such a permanent law upon its 


We must build our commercial legislation upon broad, deep and enlightened 
foundation, expansive enough for one state, expansive enough for all states com- 
bined. We have at last bécome a World Power, recognized by those powers which 
have existed for years where we have for days. The stars and stripes now wave in 
majesty and triumph over every sea, in every latitude, not with the bravado of an 
‘enemy, but with the consciousness of right, progress, energy, justice and power, 
asking nothing but what is right, receiving nothing wrong. 

I am a Southern-born man, nurtured and educated in my “Old Kentucky 
Home, scarcely beyond its limits in my boyhood days, with every emotion and 
sentiment of my nature interwoven with its music, flowers, customs and people, 
yet I now think we should discard some of those old and narrow views which have 
so long retarded the progress of the South and enter upon broader and more pro- 
gressive lines and grounds. The day has gone by in this country when. State 
Legislation on insolvency and bankruptcy should undertake to affect the commercial 
interests of our whole people. State lines are too limited and State Legislation too 
narrow to adjust such a great question, and often they are too selfish to be right 
before God and man. As American citizens we must look to a broader and greater 
power for a wise solution of this question. That power is alone lodged in the Con- 
stitution of the United States, which says Congress shall have power to establish 
uniform laws upon the subject of bankruptcy. These words are older and greater 
than State Insolvency Legislation. National Bankruptcy Legislation reaches in 
tihiformity and power from one end of our country to the other and cures all the 
defects of State legislation, showing favoritism to no class of any state, no par- 
tiality to the home resident over the non-resident and possessing all the necessary 
power through its independent and honest judiciary to enforce every mandate or 
order of judge or referee. 

As was well said by Honorable Samuel L. Powers, of Massachusetts, in a speech 
before Congress, June 17, 1902. 

“The American people demand the continuation of Bankruptcy Law and de- 
mand its amendment in the manner recommended by the committee. If the present 
law be so amended, I have no question but that it will remain in force permanently, 
and that our people will have the same views of the necessity and importance of a 
national law on this subject, as has been taken by the greater commercial nations of 
England and France. As years go on we shall take far broader view of this ques- 
tion, and we shall ultimately all of us, reach the conclusion that commerce will 
be better promoted by uniform national laws than by state Jaws which conflict 
with each other.” It is with pleasure I close this address with an extract from an 
able article prepared for that Harvard Law Review, by our learned and distin- 
guished brother, Referee James Monroe Olmstead, of Boston: 

“There would seem to be as much sense in asking for a repeal of the Inter-Stat 
Commerce Law, patent laws, and postal law, all of which are authorized by the 
same section of the Constitution, which provides for “uniform laws on the subject 
of bankruptcies throughout the United States.” Certainly bankruptcy legislation 
vitally affects the interests of the commercial and debtor and creditor classes 
quite as much as any of these other subjects, which do not appear to invite con- 

stant attack. If, however, the administrative or distributive function of the law is 
made prominent, permanency and stability—both jewels in legislation—will be the 
result, and thus the objects of the framers of the Constitution in securing uniformity 
throughout the nation in this branch of commerce will be always realized. 


I am now through with this pleasant part of the duty assigned me, and shall 
soon return the trust confided to my care unstained by indifference, even though it 
may bear the mark of incompetency. The referees from eastern to southern limits 
of our country have stood as sleepless sentinels over every section of this law, 
however stintingly paid and have commanded the respect of our whole country by 
their singular independence, honesty and fidelity to duty. We have been the fore- 
runners of the courts in solving the problems of the law, and have largely assisted 
in popularizing it throughout the country by the rapidity of our work and the cheap- 
ness with which it has been done. In the words of Harold Remington, of Cleveland, 
Ohio, the Chevalier Bayard of our brotherhood, I, too, repeat.“no finer body of men 
have I seen than my brother referees I met at Buffalo last year.’ To such a body on 
this occasion, I say: 


“The purest treasure mortal times afford, 
Is—spotless reputation; that away, 

Men are but guilded loam, or painted clay. 
A jewel in a ten-times barr’d-up chest 
Is—a bold spirit in a loyal breast.” 
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_ Messrs. Wise ,Jones and Remington were appointed a committee to bring Judge 
Jenkins and Judge Seaman before the Coaention dae 

_ The President then introduced Hon. James G. Jenkins, of Milwaukee, Wiscon- 
~ Judge of the United States Court of Appeals, who was received with great ap- 
plause.. ' 

Judge Jenkins said: Gentlemen, I am very glad to welcome you to Milwaukee, 
although I supposed that duty devolved upon the Mayor of the city. I trust that 
your stay with us will be very pleasant and that whatever you do while with us, you 
will be careful not to bankrupt the breweries and other places of temptation which 
‘may be thrown in your way (laughter). 

_I do not know that there is anything that I can say upon the important subject 
which brings you together, that can be of any benefit or any interest to you. My 
‘position with reference to the bankrupt law has been purely that of reviewing and 
‘correcting the errors of the district judges (laughter), and I have had no special 
practical knowledge of the working of this law, although I did have as a practitioner, 
.a great deal of practical knowledge of the working of the old law. 

There has been one subject which has been of peculiar interest to me, and that 
is in observing the care and the thoroughness which the referees in Bankruptcy 
have given to their opinions which have been published and which have come to my 
notice. They have not failed to criticize, and in some cases to overrule, the decis- 
ions of the higher courts. I rather enjoy and like that sort of thing (applause and 
laughter). The point that we are all reaching for is to ascertain the proper con- 
struction to be given to the act, ‘and to determine that correctly, and whatever will 
conduce to that end and will enlighten the bar and the courts upon that subject is 
certainly a step in the right direction. 

My attention was particularly called to that subject by an opinion by a referee 
overruling the Circuit Court of Appeals of this circuit, upon the question of an inno- 
cent receipt of payment during the four months preceding the bankruptcy. I was 
not, of course, convinced by the opinion, but I quite agree with it in one respect, 
that the law ought not to be as the court thought it was, and I am glad to know that 
in the proposed amendments to the law, a change in that respect is to be effected al- 
though there are very many who hold to the doctrine that the law as it is is right, 
‘because if you permit within that period of time payments to be made, there will be 
a great many instances of fraud to unravel, and many think that it is better that 
there should be an arbitrary limit of time than that the door should be opened to 
fraudulent. transactions. 

I do not know whether the referee to whom I have referred has revised his 
pinion since the Supreme Court of the United States passed upon that question, but 
evidently the referees have taken an appeal from that decision to Congress, where 
probably they will be successful. 

There is only-one thought that occurs to me in the practical enforcement of the 
Bankruptcy Law that I think should receive the very careful attention of all ref- 
erees and of all judges. The Bankruptcy Law was designed to relieve the honest 
debtor ; it was not designed to enable a dishonest debtor to obtain discharge from his 
debts and to retain his property or any of it that ought to go to his creditors; and 
it should be the very careful subject of search in every case by every referee in 
bankruptcy and by every Judge who has occasion to pass upon any case of the sort, 
to see to it that no dishonest man escape, and that every one who seeks discharge 
from his debts should be compelled to surrender all of his property that the law re- 
quires to be surrendered, for the benefit of his creditors, and that he should not be 
permitted to escape the payment of his debts unless he has in that respect fully com- 
plied with the law. 

I will not detain you, gentlemen, further than to say that I am glad that you 
have selected Milwaukee for your meeting. I am very glad to meet with gentlemen 
who are so largely engaged in the practical business of the Banckruptcy Law, that 
has such a great influence throughout the country, and I hope that through your 
efforts that law mav wherever necessary be amended and perfected, so that it shall 
be an engine of justice and not of oppression, and an engine of protection to the 
creditor as well (applause). 

President—I will take but a momient in stating that I do not think any two 
judges in the United States have done more to elucidate the Bankruptcy Law than 
Judges Jenkins and Seaman. If there is any referee in the United States who has 
not read their opinions, I will not say that he is unfit for the place he occupies, 
but I would advise him to read them as soon as possible, and he will thus learn a 
great deal of law. 

I take pleasure now in introducing Hon. William H. Seaman, of Sheboygan, 
Wisconsin, Judge of the United States District Court for the Eastern District of 
Wisconsin, who will address you (applause). 

Judge Seaman said: Mr. President and Gentlemen—I am glad to have the 
opportunity to greet in Milwaukee this body of referees, because I have had occa- 
sion to know something of the work of referees and to know that we owe very 
largely to the character and the work of the referees in this country the success- 
ful administration of the Bankruptcy Law. I recognize and believe that law to be 
a wise one. While it is true that it is imperfect in some of its details, it is an ad- 
mirable piece of legislation, generally speaking, and its success and the place it has 
now taken in the general mind of the country, I believe to be due to the fact that it 
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has been administered in accordance with its true spirit, which is that of equality 
in distribution and economy of administration. It may be that it is too penurious 
on the economy side—I believe it is in some respects. It may be that it does not suffi- 
ciently cover many of the details of requirements—I believe it does not. But I do 
believe that in the amendments which are now pending in Congress, known as the 
Ray Bill (which I understand you have had much to do with, having studied those 
amendments with care) when they are incorporated in the bill we will have the 
most perfect Bankruptcy Act that can be found on the books anywhere. It is 
strong in its general purposes; it will then be excellent in its details. There are 
further amendments that“fmight be added to it and will in ‘time, but I thoroughly 
believe that.the idea of a Bankruptcy Law has grown in the minds of the people 
and that it will stay, as it should. 

It is true, as my brother Jenkins has suggested, that there is liable to be the 
opportunity for the escape of rascals; and as the law is now framed the judges are 
ee to deny discharges in some cases in which discharges should be denied. 

hat, I believe, will be corrected when the amendments are passed; so that the ras- 
cals who come into court purely for the purpose of obtaining a discharge when they 
have been guilty of fraudulent practices, of outrageous treatment of their creditors, 
cannot obtain that benefit, but must go and take the consequences of their outrages 
and frauds in the future as they have in the past ; and I believe the law will so place 
it that they can be reached and put where they belong, in the lock-up, to avoid fur- 
ther perpetration of such wrongs upon the creditor class or the public (applause). 

I have said more than I intended, but I am glad again to say that it is a pleasure 
to meet this body of referees. I believe I have as good an opportunity to know of 
the character of the referees as a body, as most of the judges, and surely the judge 
may well know of that. It is a singular comment that with the great bulk of bank- 
ruptcy business that has been taken care of by the referees in places like Chicago, 
New York, Cleveland and Milwaukee, the courts and‘the judges have not been 
crowded with the work. The referees have taken care of it by their excellent ad- 
ministration (applause). 

President—We are under great obligations to these two distinguished judges 
oe what they have said, and as they depart I would suggest that we rise in their 

onor. 

(As the judges left the room the referees arose.) 

Mr. Wise—I desire to move a vote of thanks to the two judges who have ad- 
dressed us, for their kindness and courtesy in so doing. 

Motion seconded and unanimously carried. 

Mr. Edwin A. Krauthoff, of the Kansas City Bar, was then invited st 
take a seat upon the platform,-which he did. 

Mr. Jones—Mr. Battin, the President of the Credit Men’s Association, has in- 
formed me that that association intends to entertain this body this evening at White- 
fish Bay with a fish dinner, and requests that you all be on hand at six o'clock sharp 
at the corner of Broadway and Wisconsin Street. The invitation covers, not only 
the members of this association, but guests and wives of members who are present. 

President—We will accept the invitation and be on hand promptly. We never 
decline anything coming from such a body. 

Mr. Jones—We were never known to decline such an invitation. 

President—Never (laughter). 

The Secretary then presented his report. 

Secretary—My report will of necessity be somewhat brief, inasmuch as I take 
it that the report of the Executive Committee will cover largely the work done by 
your Secretary during the past year. 


NATIONAL ASSOCIATION OF REFEREES IN BANKRUPTCY. 


Orrice oF SECRETARY AND TREASURER. 
BrncHamtTon, N. Y., August 20, 1902. 


Report oF SECRETARY. 


To the National Association of Referees in Bankruptcy convened in Fourth Annual 
Session: 


The Secretary respectfully submits the following report: 

Pursuant to the action of this Association at its Third Annual Session at 
Buffalo, N. Y., accepting the invitation of the Hon. Geo. W. Ray, Chairman of the 
Judiciary Committee, H. R., to conduct an. investigation of the wishes of the 
business. community relative to the Bankruptcy Act, the investigation was duly 
carried out, and the result reported to Mr. Ray about the rst of December, 1901. 

This was a long and expensive task, but thanks to the ready assistance rendered 
by the referees in every section of the country, as well as the various credit men’s 
associations, in furnishing the lists of business concerns, I believe it is fair to say 
that every business man, or concern of any standing in the United States, as well 


as large numbers of judges and professional men, was given an opportunity to- 


express an opinion upon the subject. This opportunity was generally accepted. 
You are doubtless conversant with the result, copies of the report of the Executive 
Committee having been mailed to you soon after its submission to Mr. Ray. 
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Aside from this investigation, in which the Secretary's office was somewhat 
interested, the Secretary has had little to do, save the routine of gathering in the 
dues of the members and the i i 


There have been few i 

referees have resigned their some to take up the practice or to enter into 
different branches of official life. Death and illness has also caused vacancies. 
‘1he membership of the association is not so large this year as last, but is far more 
active, and the members seem to take a ter interest in the association and its 
work than they have heretofore. The of the association show a mem i 
7 But of these a number have resigned as referees and seven have died. 

he Secretary has also to report that he is in receipt of invitations from the 
Detroit Chamber of Commerce to hold the Sy Sggemiemcogy in Detroit, and from the 
Bureau of Conventions of Niagara Falls, N. Y., to meet in Niagara Falls in. 1903. 


These communications he will submit to the Executive Committee at the proper 
time. 


All of which is 
Respectfully submitted, 
R. A. Gunnison, 
Secretary. 


The Secretary then presented a letter from the Royal Palace Hotel inviting the 
Association to hold its next convention at Atlantic City. 

Secretary—I regret that I did not have time to make a tabulated report of the 
membership such as was presented to the last convention. 

The Treasurer’s report was then read. 


NATIONAL ASSOCIATION OF REFEREES IN BANKRUPTCY. 


Orrice oF SECRETARY AND TREASURER. 


BincHamton, N. Y., August 20, 1902. 
FINANCIAL Report oF TREASURER. 





Summary. 
Ba NES on oink ica aig eee CRA DAR Ser bhae buco ne oe $1,625.91 
HO CERIN 6 3 5k vo hss GA ERSR ES a okned Leon sings 1,458.10 
Wenlaenne Okt en as skin sateen cheb i nseensceves $167.81 


Respectfully submitted, 
R. A. Gunnison, 
Treasurer. 





Motion was made that the report of the Secretary be approved and filed. 

Motion seconded and carried. 

The Treasurer’s report was referred to the Auditing Committee. 

Mr. Morris S. Wise, Chairman of the Executive Committee, then submitted 
a majority report of the Committee, signed by all the members of the committee 
excepting Mr. Harold Remington, of Cleveland, Ohio, as follows: 


Executive Committee Report. 
To the National Association of Referees in Bankruptcy: 


The Executive Committee of the Association appointed at the convention held 
in the City of Buffalo in August, 1901, hereby reports its operations during the past 
year, as follows: 

The membership of the association has not experienced any substantial change 
during said year, there being of record at the present time one hundred and fifty- 
seven referees, who are members of this association. 

The work of your committee during the past year has been of an extremely 
arduous character, and this statement is made as the statement of a fact, and not for 
the purpose of inviting any encomium, or praise, your committee having simply 
discharged its duty in the premises. 

The main work of the committee was directed to the conducting of the 
investigation directed to be made by the Buffalo Convention, for the purpose of 
ascertaining the sentiment of the commercial interests, judges, lawyers, etc., of the 
country, with respect to the pending Ray Amendatory Bill, which was introduced 
at the last Session of Congress, and is known.as House Bill No. 13,679. Upwards 
of fifteen thousand circular letters of enquiry, together with return blanks were 
mailed to the various persons, firms and corporations appearing on most carefully 
selected mailing lists, and the vast majority of the persons or associations making 
reply to such circular letter of enquiry, expressed themselves as being in favor of the 
Bankrupt Law, and also of the amendments contained in the Ray Bill. 

The overwhelming sentiment of the country seems to be in favor of the reten- 
tion of the Bankrupt Law, and also of its proper amendment, so as to make it a 
permanent addition to our system of national jurisprudence, 

. Your committee could not have succeeded in this vast national work to the 
extent it did, had it not enjoyed the substantial, practical and indefatigable co- 
operation of the National Credit Men’s Association, as well as of various local 
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credit men’s associations; and special recognition should be made of the extremely 
valuable and intelligent services of Mr. William A. Prendergast, the Secretary of 
the National Credit Men’s Association, who certainly performed yeoman’s work 
in his labors in the direction of influencing public sentiment and arousing public 
interest in a proper direction. 

The Ray Bill came up for consideration in the House of Representatives on 
Tuesday, June 17th, 1902, and was most ably presented by Mr. Ray, its author. 

_ The bill passed the House by a vote of 137 in favor as against 66 opposed, 

which certainly was a most positive official declaration in so far as the House of 
Representatives is concerned, and which may be safely considered as reflecting -the 
sentiment of the country that the operation of the Bankrupt Law, even in its present 
State, is considered preferable to relegating the commercial interests of the country 
to the former state of confusion and uncertainty by reason of varying State laws, 
controlling the disposition of insolvent estates. 
*" It is expected, as it is hoped, that the bill which has passed the House of 
Representatives, will be considered at the opening of the next session of the 
Senate, and become a law shortly after the opening of the coming session vf 
Congress, so that the commercial interests of the country may enjoy the benefits of 
a more complete and perfect law. 

Your committee is of the decided opinion, that it would be most unwise at the 
present time to enter upon any discussion which would involve the further amend- 
ment of the Ray Bill in any way, shape or manner. We have reached the present 
stage of securing this important and necessary legislation through great labor and 
travail and there is a general consensus of opinion, that if the passage of the Ray 
Bill in its present form can be secured, a great step forward in the right direction 
will have been gained; and it would be extremely unwise to jeopardize the success 
of this pending legislation at the present time by attempting further amendments, 
because any attempts made to alter or change the Ray Bill would only result in re- 
opening the entire subject and perhaps causing interminable delay. 

The expense involved in conducting the said investigation was naturally onerous 
and large; in fact with the limited income and revenue of the association, it would 
simply have been a matter of moral impossibility to have carried it on to any sort 
of practical conclusion, had not material addition to our funds been secured by 
the subscription of a number of liberal New York merchants, interested in the 
cause; several of the members of our association have also contributed from their 
own funds, to carry on the work and meet a state of continuous and prevailing 
deficiency. The association is, therefore, practically out of debt at the present time, 
and the report of the treasurer will give the financial details of income and expense 
involved in performing the association work during the past year. 

Your committee has no special recommendations to make for the carrying on of 
the future work of the association. The law with which we are concerned appears 
to be working smoothly; the various sections of the Act have been learnedly and 
intelligently interpreted and construed by our most able federal judiciary, and as 
the country has been blessed with an era of magnificent and unparalleled prosperity, 
the insolvencies and losses arising from failures have been indeed small and insig- 
nificant as compared with the enormous economic and industrial operations. 

That this has resulted in affording but a meagre reward for the work which 
the Referees in Bankruptcy are called on to perform, is, of course, recognized but 
not to be deplored. 

The commercial interests of the country, however, and especially those trade 
experts, the credit men, whose trained fingers are constantly feeling the pulse of our 
national credit system which underlies the great structure and fabric of the business 
operations of the country, are evidently satisfied, that should unfortunately, a 
temporary period of financial and business depression arise, that our national system 
of bankruptcy, will by that time be in such complete working order as to afford 
them the assurance of prompt relief, and a security of administration in matters of 
insolvency far superior to any that can be enjoyed under the varying systems of 
State laws. That this feeling obtains in the direction of our most important com- 
mercial interests is best evidenced by the fact that during the past year the various 
meetings and conventions of commercial organizations, such as the National Board 
of Trade, Chambers of Commerce, Boards of Trade and trade organizations gener- 
ally, not forgetting the various credit men’s associations, haye emphatically endorsed 
the Bankrupt Law and favored the Ray Bill. 

Your committee would be manifestly derelict in its higher duty, if it were to 
close its report without paying a most deserved tribute to the disinterested and 
active devotion of our Secretary, Referee Royal A. Gunnison, who has given his 
time in the most lavish fashion to the work of the association. 

He conducted the said investigation almost single handed and has generally 
labored so intelligently and unceasingly that the most glowing resolution of thanks, 
will seem but small as compared with the herculean nature of his disinterested and 
most successful service. 

Your committee in conclusion begs leave to recommend the following for the 
consideration and action of the convention: 

First—That the rules adopted at the previous conventions be adopted as 
governing the proceedings of this convention with such additions or changes as 
may be made thereto by. the convention. 
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Second—That in view of the prepared prea and the engagements made 
in connection with the carrying out of the same, no topics, other than those 
scheduled on the programme be discussed, save by the unanimous consent of the 
convention, unless such topics shall have been previously submitted to the con- 
sideration and received the approval of the Executive Committee. 

Third.—That the Executive Committee to be selected for the coming year be- 
concen with the duty of aiding in the enactment of the pending Ray Bill by 

ongress. 

Fourth——That this association does not deem it either expedient or wise at the 
present time to consider any changes or amendments to the Bankruptcy Law, other 
than those contained in the pending Ray Bill; believing that the enactment of such 
amendatory law will secure to the country a most proper and practical Bankrupt 
Law, and that the question of further amendment may be, properly relegated to- 
the experience to be gained by the future administration of the law. 

Dated August 27, 1902. 

Respectfuly submitted, 
Morris S. Wise, Chairman. 
Cuas. F. Aupricu, 
Sipnty C. EasTMAN, 
D. L. Grayson, 
J. G. SLONECKER, 


M. C. H. Park. 
Tuomas T. CRITTENDEN, 


President Ex Officio. 





Mr. Harold Remington, of Cleveland, Ohio, then presented a minority report. 


Minority Report oF THE Executive CoMMITTEE. 


To the National Association of Referees in Bankruptcy: 

A minority of. the Executive Committee, whilst appreciating most profoundly 
the efficiency and indefatigable industry of the committee during the past year 
and especially the painstaking care with which its chairman and secretary have per- 
formed the duties of their respective offices, is unable to agree with either the 
conclusions or the recommendations set forth in the majority report; and its. 
reasons for so dissenting are as follows: 

First—The majority report contains the recommendations that the National 
Association of Referees in Bankruptcy approve in all its features the measures now 
pending in Congress and known as the Ray Bill, and that they commit themselves- 
to its advocacy, and that they urge upon Congress by all proper means its early 
enactment into law, this recommendation evidently being specially directed to the 
approval of the most important feature of that bill—its proposal for the amendment 
of Section 57-g of the Bankruptcy Act relating to the surrender of preferences by 
creditors desiring to share in dividends from the estate; and 

Second.—The majority report contains, at the same time, the recommendation 
that this association cut off all discussion and debate in the convention upon this. 
self-same subject, prohibiting, in effect, all criticism of any defects in the bill and 
all discussion of any other proposed amendment of the law in these particulars that 
claims to be free from such defects. 

Recognizing the high esteem with which our official positions clothe us in the: 
eyes of the people, and deprecating even the appearance of any attempt (and it is 
only the appearance of it that the minority believes actually exists) to control 
the deliberations of our association in the interests of any measure by the methods. 
of politicians ur to procure its action in any other way than by its own free assent 
after full discussion, the minority dissent from the recommendations of the 
majority just mentioned. These recommendations the minority considers to be- 
violative of the spirit of this association, to be repugnant to the dignity of its 
members and to be particularly hostile to the very wishes of the convention at 
Buffalo that appointed the committee and to be in breach of faith towards it, that 
convention having expressly refused, after earnest debate, to approve the pending 
bill in its most prominent feature, this proposed amendment of Section 57-g, but 
for desire to amend which section there would concededly be little of an attempt 
to amend the Bankruptcy Act at the present time. 

Casting aside, as wholly groundless and quite unworthy, all fear that free- 
discussion will lead to the repeal of the Bankruptcy Act, and refusing to be 
alarmed by any direful forebodings of such a result, and, on the contrary, believing 
that our country will never again consent, for any length of time, to be without 
a bankruptcy law, as an integral and permanent part of our jurisprudence, and 
believing that now is the precise time, since that great law is again being con- 
sidered by Congress, that should be devoted to the most careful consideration of 
those parts of it which experience has shown are giving somewhat of discontent 
and which may need somewhat of reframing in order more suitably to meet the 
wants of the business world, and that to accept the provisions of any bill that 
are inadequate to meet the real difficulties simply because hard work and much 
time have already been spent on it, would be a short-sighted policy, this minority 
recommends to tne National Association of Referees in Bankruptcy, here assembled 
in. convention, that they throw open to full discussion the Ray Bill, and welcome- 
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debate and discussion upon the same, and upon any other proposition or substitute 
therefor that may seem to offer less objectionable methods of attempting to cure 

The minority, without meaning thereby to approve or disapprove the remainder 
of the bill, and considering it would be improper for the association to express ‘its 
views upon any portion of the law not concerned with purely administrative 
features, respectfully represents that that measure, so far as it relates to the amend- 
ment of Section 57-g, prescribing the method to be observed by the referees in 
requiring accountings to be made of preferences held by creditors who ask to be 
allowed to participate further in dividends from the insolvent estate, appears to be 
defective and difficult of administration in practice, and inadequate and unsuited 
to the actual needs of bankruptcy creditors. By its classification of creditors into 
those who have received preferences “with reasonable grounds for believing a 
preference was intended,” and those who have not so received them, requiring 
those of the first class—denominated by the advocates of that measure “guilty”— 
to surrender their preferences before permitting them to come in and share in 
further dividends from the estate, whilst permitting those of the latter class— 
denominated “innocent”—to come in and share in the remaining assets of the estate 
without surrender, no matter how great the advantage may be that they 
thus retain over their rivals and competitors in business, the bill, it seems to the 
minority, would attempt an artificial and unnatural classification of creditors having 
no real foundation in business ideas, and therefore difficult, unsatisfactory and 
almost unworkable in the practical administration of the law would tend to 
produce discrimination between creditors, that would place at a disadvantage in 
the race with their competitors those creditors who are termed “guilty,” but whose 
only guilt is knowledge, or the having of reasonable grounds for belief, of their 
debtors’ real condition; would tend to foster evasion and falsehood on the part 
of unscrupulous creditors upon the witness stand, and to put a punishment upon 
those who will not stoop to prevaricate as to their state of mind or knowledge or 
belief; would tend as soon as an insolvent estate gets into bankruptcy, to encourage 
every creditor who has already received a portion of his share by way of preference 
to take a chance in the lottery of litigation with the trustee over the question as 
to the intent or knowledge with which he received it and thus would tend to 
confuse the-courts and to swamp bankruptcy estates in expensive and interminable 
contests over the elusive, uncertain and puzzling questions of “intent” and “knowl- 
edge.” The minority, for these reasons and others, is of the opinion that it would 
be proper for this convention to consider some amendment of Section 57-g that 
might obviate these difficulties which would thus seem inevitably to arise in the 
practical administration of the preference feature of the law were the pending bill 
to prevail; some substitute that is free, if possible, from those elements and that 
may yet preserve the equity, impartiality, certainty, economy and quickness of the 
present law in its practical administration. 

The minority is also of the opinion that the pending bill is defective in that 
it fails to reach the real gist of the complaints growing out of the present adminis- 
tration of the preference feature of the existing law; that those complaints are not 
because the present law makes no distinction in the distribution of dividends 
between so-called “guilty” creditors and so-called “innocent” creditors, but because 
creditors who have already received a portion of their shares of the insolvent 
estate by way of preference are required to surrender the same in actual cash before 
being permitted to get the remainder of their shares. Believing that this is the 
real cause of complaint and that it is a just one, and that such requirement of 
actual surrender of cash works great hardship and always much inconvenience to 
creditors; believing, further, that the provisions of the pending bill are inadequate 
to reach this difficulty thus arising from the present mai 1er of requiring account- 
ings of preferences, and on the contrary, that they seek to reintroduce the discarded 
elements of intent and knowledge that were among the.causes of the downfall of 
the Bankruptcy Act of 1867; and helieving, further, that such requirement of 
actual surrender is unnecessary in order to carry out fully the wise principles of the 
present law in requiring accountings to be made of preferences, regardless of the 
intent or grounds of belief of the recipient; and believing, finally, that a rational 
treatment of such preferences would be to deal with them simply as prepayments 
on account of dividends, as they are in fact and in law, paid on the claims of some 
creditors without a like payment to the remainder, and believing that all that is 
necessary to effectuate the relief desired by business men in this purely adminis- 
trative feature of the law is to take such prepayments to particular creditors into 
account (regardless of the state of mind possessed by the creditor when he received 
them or of the debtor when he gave them) in paying such creditors further from 
the insolvent estate, the minority suggests for the consideration of this convention, 
as affording perhaps a more workable solution of the present difficulties than do 
the provisions of the pending bill, some treatment of preferred creditors who are 
asking for further dividends, along the lines embodied in the following proposed 
substitute for Section 57-g. 

That substitute is as follows: 


“s7-G. A creditor who has received a preference within four months preceding 
the bankruptcy may prove and be allowed his claim, including the amount for 
which the preference was received, without surrendering such preference, but the 
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amount of such preference, if retained by the creditor, shall be deemed a dividend 
paid on the claim and he shall not be entitled to receive any other or further 
dividend until all the other creditors of the same class have received a dividend 
pro rata equal to the dividend received by way of preference as aforesaid and as to 
all other or further dividends preferred and unpreferred creditors of the same 
class shall share pro rata equally; and in deriving the rate of dividend for the 
purpose of ascertaining when such preferred creditor shall be entitled to share in 
the dividend declared by the court, the fund shall be treated as if increased by the 
actual surrender of preferences on such claims as will then participate in dividends.” 
he minority cannot join in the conclusion of the majority that the sentiment 

of the several associations of business men of the country is in favor of havi 
preferred creditors classified and treated in the administration of estates as propo 
in the bill now pending before Congress, being of the opinion that the defects 
above mentioned deemed to be existing in that bill in regard to this feature of it, 
have not been drawn to the attention of business men; that discussion thereof has 
not been had nor encouraged; that full information as to the real tendencies of the 
measure in the — administration of estates before the referees has not been 
developed, and that the existence of any substitute therefor has not been mentioned. 

The minority finally recommends that each and all of the last three recom- 
mendations of the majority report be not adopted; that this association do not 
commit itself to any measure that is still being weighed by either House of 
Congress; that it do not urge the adoption of any pending measure upon Congress 
nor instruct its next Executive Committee to do so; nor aid in the enactment 
thereof;* but that it confine itself as an association simply to bringing to the 
attention of Congress the fact of the existence of alleged defects in the pending 
bill, with a statement thereof, and the fact of the existence of a substitute for such 
bill that is claimed to be free therefrom, with a statement of its terms and of the 
arguments claimed for it; it being thus believed that the association will with most 
dignity fulfil its appropriate function of giving information without overstepping 
its bounds into the field of advocacy. 

Respectfully submitted, 
Harotp REMINGTON, 
Minority of the Executive Committee. 


Mr. Hotchkiss, of Buffalo—It is hardly necessary for me to thresh over tne 
old straw that we threshed quite thoroughly at two sessions of the last convention. 
I am one of Mr. Remington’s admirers, though I am also one of his opponents. The 
attitude of those of us who believe that the bill should stay as it is, is well known 
The attitude of the merchants of the country has been referred to. We have with 
us to-day Mr. Young, of St. Paul, who was for a year President of the National 
Association of Credit Men, who probably is as well equipped as any man in the 
United States to speak for the business interests of the country, and, without 
yielding the floor, I would suggest that, if there is no objection on the part of this 
convention, Mr. Young be invited to speak to us on the attitude of the business men 
touching the pending solution of the difficulties that have grown out of Section 57-g. 

President—I cannot conceive that there can be any objection to hearing Mr. 
Young, and therefore he is invited to express his opinion on the subject now 
before the convention (applause). 

Mr. Young—I desire to say, Mr. Chairman and Gentlemen, that I came to 
Milwaukee entirely on a different duty from this. I had no idea of even attending 
your convention, consequently I am thoroughly unprepared to answer the remarks 
of Mr. Remington, who has evidently made a very grave study of the subject. I am 
not ready to concede that the credit men of this country are a sleepy, stupid lot 
of men who do not know what they want. My experience with them in a very 
modest and small way, is that they come very near knowing what they want, that 
they understand their business and that they are painstaking, careful people. 

I know that the majority of them know what they want regarding 57-g. The 
effect of that provision in the bankruptcy law has been that none of us know 
where we are. We think we are doing business on the basis of a line of credit, and 
we very shortly discover that that is not the position at all; we are doing business 
on possibly four, six, eight or ten times the amount of credit that we expected and 
calculated on. 

It has been my misfortune to act as trustee in a number of bankruptcy cases, 
and I beg leave to say that if the suggestions of the minority report were enacted 
into the Ray Bill, every trustee would be forced to have a force of clerks equal to 
that of the comptroller of the currency to carry out the provisions of the per- 
centages and the calculations that would have to be made in sometimes a list of 
two hundred, three hundred or four hundred creditors. It would be practically 
impossible to carry that out. ; = s 

Now, why is it fair when one creditor who possibly by diligence, possibly by 
a little harder pounding, has succeeded in getting 100 cents on a dollar while 
another creditor has succeeded in getting 25 or 50 cents and possibly neither one 
of them with an idea of failure on the part of the debtor—I say, why is it fair 
that the man who has received his roo cents and has closed his account, should be a 
preferred creditor against the man who has received 25, 50 or 75 cents, each of 
them having acted in good faith? 
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Mr. Remington—Does the Ray Bill affect that feature of it in any way; does 
that afford any relief? 





Mr. Young—It affects it in this way, that the preferences that have been ae 
made during the period of four months, if they are made innocently, stand as they the 
are, and that is what the credit men of this country desire. I desire to say that a - 
great many credit men in this country have worked under the State insolvency mae 
laws. I worked under one for fifteen years in Minnesota, before the national law the 
went into effect. Under the State insolvency law in Minnesota preferences inno- eS 
cently obtained were retained by the creditors, and the balance of the accounts 
filed. We worked under that law for many years, and I know of only one case beer 
where the creditors -were satisfied that fraud had been committed, and in that case | 
we succeeded in defeating the preference. tun: 

I want to say that the entire influence, as far as it has amounted to anything, The 
of 4,000 members of the National Association of Credit Men has been in favor of ro 
the retention of a bankruptcy law. The influence, barring the question of 57-g, of net 
the smaller country merchants is in favor of a bankruptcy law, but I believe that plez 
90 per cent. of the smaller country merchants and of the large wholesalers through- mo" 
out this country, would be opposed to any law under either the present ruling of Cre 
57-g or the proposed one by Mr. Remington. Con 

I would like to ask, who is interested in the question of 57-g? Are you stat 
gentlemen the ones interested? Is the debtor interested? If the debtor had any 
interest he wouldn't make an assignment, would he? The only man in the world had 
who is interested is the creditor. The credit men of America are unanimous in Ore 
desiring the present Ray amendment on that item (applause). | hav 

Mr. Hotchkiss—Those of us who are here, I think, are the last men in the {| ™at 
world to shut off discussion unless there is ample occasion for it. We discussed | 
this question last year and we had a very interesting debate. Since then Congress | 00 
has taken this question up and one of the houses of Congress has passed upon it. inte 
Since then the Credit Men’s Association has taken this question up with another’ | The 
set of resolutions favoring this bill. The country wants this bill passed just as it is. | Am 
Are not we the last persons on the earth that ought to prevent it or put a | ™é 
stumbling block in the way of the passage of the bill? The short session of 
Congress, as our President will testify, lasts practically but two months, the adv 
session from the 1st of December to the Christmas recess being in confusion. We sub: 
have then but two months to get this bill through the Senate. If there is any tho 
change in the Senate it must go back.to the House. We were promised in the mer 
House that the bill would be passed there by last January, but it was not passed Ray 
until the 17th of June. If things were congested in those five months what will The 
be the condition of things in the last two months of the session? I believe if this bec 
bill is passed the bankruptcy law will become a permanent statute. I believe if this larg 
bill is not passed the bankruptcy law will be repealed. Therefore, though seeing req 
some merit in the suggestions made by the opponents of the present way of amending rep 
the bill, but knowing that the credit interests of the country want the bill as it is, I for 
move that the minority report be tabled and the majority report be adopted. the 

Motion seconded. the 

The previous question was then moved. the 

The previous question was then carried. e 

The minority report was then laid on the table unanimously except that Mr. ban 


. . ° ] 2 
Remington voted in the negative. 5 6(ACal 


The majority report was then unanimously adopted except that Mr. Remington adj 
voted in the negative. oy 
A recess was then taken until 2 p. M. same day. a 
Convention called to order at same place at 2.25 rp. mM. by the President. ps 
Additional Referee in attendance, Mr. Charles H. Forward, of Oshkosh. whi 
President—The first business on hand is a paper to be read by Mr. Edwin A. mes 
Krauthoff, of Kansas City. The 
Before reading his paper Mr. Krauthoff said: Mr. President and Gentlemen esiaie 
of the Convention: The invitation to deliver an address to you at this time came Th: 
through the courtesy of your President. We live in the same city, and I have had on , 
the good fortune to appear before him a number of times as a practitioner in the 
bankruptcy. He therefore asked me to be here to say something of the referee as pane 
viewed from the standpoint of a practitioner. re aa 
In coming up on the train this morning I picked up the Milwaukee Sentinel ee 
and from the pictures appearing therein I should say from the standpoint of a = 
practitioner, or from the standpoint of anyone else that was competent to judge, 
the referee certainly presented a very gallant appearance (laughter). Now tha 
that I have seen the rest of you I am glad to say that the judgment then formed ~ 
has not been in the least impaired. [ only regret that in the hurry of departure I Ba 
omitted to bring my photograph with me. Hence the practitioner cannot be viewed ee: 
from the standpoint of the referee, except face to face (laughter). see an 
It is fortunate that we have met in the city of Milwaukee, and within the tain 
jurisdiction of the Circuit Court of Appeals for the Seventh Judicial Circuit. It rect 
will be recalled that the case of White against Schloerb, in which the Supreme a re 
Court of the United States for the first time recognized the powers of the referee pr 


under the present law, had its origin in Milwaukee, and that Wilson against 
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Nelson, on the subject of preferences, also started here, and that the United 
States Circuit Court of Appeals for the Seventh Judicial Circuit has contributed 
much to the law on at least three propositions. The case under which was settled 
the law compelling the creditor to surrender preferences received in the usual 
course of business originated in this Circuit; also the set-off doctrine which 
modified the former doctrine; also the first announcement was made here regarding 
the force and effect of an adjudication in bankruptcy as deciding in rem the 
proposition on which the petition was based. 

Of course, so far as the charms of Milwaukee itself are concerned, they have 
been dilated upon. 

In addressing a body of referees I am particularly grateful for this oppor- 
tunity to express the appreciation which commercial lawyers as a class have of 
The National Association of Referees in Bankruptcy. We had present with us this 
morning the former President of The National Association of Credit Men, and a 
member of the Board of Directors of that body at this time. It is my very great 
pleasure at this time to say that the courtesy that you have extended to him this 
morning was equaled at the City of Louisville when the National Association of 
Credit Men was in session, and your President had the honor of attending that 
Convention and was received as befitted the judicial position he occupies and the 
station he has as the President of this Association (applause). 

It may not be out of the way for me to say in passing, that for three years I 
had the honor to be an officer of the Commercial Law League of America, an 
organization composed particularly of commercial lawyers, a class of lawyers who 
have come into intimate contact with the administration of the law in these 
matters. At the recent meeting of that League at Niagara Falls, we had the honor 
of Mr. Hotchkiss’s and Mr. Remington’s presence; and Mr. Gunnison did us the 
honor of reading a prepared paper; so that in a measure we feel that from this 
intermingling of the three organizations. The National Association of Referees, 
The National Association of Credit Men, and The Commercial Law League of 
America, representing the three elements that are vitally interested in the enact- 
ment, enforcement and administration of the law, much good may result. 

I had prepared that much of my speech when I was confronted with an 
advance sheet of the report of the Committee on Commercial Law, which is to be 
submitted to The American Bar Association at Saratoga Springs to-morrow. I had 
thought that this Association, and the Association of Credit Men and The Com- 
mercial Law League of America, had something to do with the enactment of the 
Ray Bill as it passed the House, and with its pending passage through the Senate. 
The Committee on Commercial Law of The American Bar Association, with 
becoming modesty notes that “the passage of the Ray Bill is due, we believe, very 
largely to the continued and emphatic approval which this Association at the 
request of its Commercial Law Committee has given it. So I gather from the 
report of that committee that it is The American Bar Association that is responsible 
for all of it, and that the rest of us have contributed very slightly to the passage of 
the bill. That is, I thought so when I read this part of the report, until I read fur- 
ther and found that the committee had not yet learned of the decision that if a bank- 
rupt, that is one against whom an involuntary petition is filed, dies after the filing of 
the petition, the Bankruptcy Court still has the jurisdiction to adjudicate him a 
bankrupt and administer the estate under the principles of the bankruptcy law. I 
learned from this report that if a man dies before proceedings reach the point of 
adjudication, the authority of the Court ends. I may say that I do not recall that 
any of the members of the committee have ever appeared as counsel in any of the 
cases that have come to my notice, and it may be, that after all the committee has 
rather magnified the part that the American Bar Association has taken in the 
enactment of the Ray Bill. I would rather believe that constitutional lawyers and 
corporation lawyers are not accustomed to move with that celerity and dispatch 
which it is requisite for a practitioner in bankruptcy to cultivate, but this is 
merely said in passing. It is improper, I assume, to anticipate anything that 
The American Bar Association may discuss; but it occurs to me that the amend- 
ments which that committee offer ought not to be injected into the Ray Bill. 
That, of course, is not germane to my address, and I shall not do more than advert 
to the two amendments which they propose; one is, that under any circumstances 
the estate of the deceased insolvent may be administered by the Bankruptcy Court; 
and the other is, that failure to meet maturing obligations by the trader shall be 
an act of bankruptcy. My own judgment is that if either or both of those amend- 
ments should be injected into the National Bankruptcy Law, the law would meet 
with such disfavor that its appeal would be very speedy. 

Having said this much in opening, I may address myself to some thoughts 
that I prepared before coming here. 

By the Act of Congress approved July 1, 1898, commonly styled the National 
Bankrupt Law, the office of Referee in Bankruptcy was created (Section 33). The 
name “referee” was more aptly chosen than the designation “register” which ob- 
tained under a former law. For a register is defined as “one who registers or 
records” (Webster); “a keeper of records” (Anderson’s Law Dictionary); while 
a referee is defined, in legal terminology, as a person specially selected to whom for 
examination and report a question or issue raised in a pending suit is referred (An- 
derson’s Law Dictionary). 
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But under the law of 1898, the powers and duties of a ref - 
prehensive than the title of the office indicates. In the iain of the ted a 
referee may adjudicate a voluntary bankrupt, one who is in default for want of 
answer, or one who confesses the allegations of the petition filed against him. 
In the absence of the judge, he may exercise the powers of the judge for the tak- 
ing possession and release of the property of the bankrupt. 

Under Rule 12 of the Supreme Court (172 U. S., 657), and the provisions of the 
law, “each case in bankruptcy is referred by the court of bankruptcy to a referee, and 
he exercises much of the judicial authority of that court.” “White v. Schloerb, 178 
U. S. 542, 546). In the case cited, at the date of the adjudication, the goods in 
controversy “were in the store of the bankrupts, and in their actual possession, and 
were claimed by them as their property. On the same date that court referred the 
case to a referee in bankruptcy and by his direction the entrance to the store was 
locked.” The Supreme Court then says (per Mr. Justice Gray): “The goods were 
then in the lawful possession of and custody of the referee in bankruptcy, and of the 
bankruptcy court, whose representative and substitute he was. Being thus in cus- 
tody of a court of the United States, they could not be taken out of that custody upon 
any process from a State court” (178 U. S., 546). 

In Mueller v. Nugent (Supreme Court United States, February 20, 1902) 
22 Sup. Ct. Rep. 269, the court quotes from the dictionary of the act (Section 1): 
“*Court,’ shall mean the court of bankruptcy in which the proceedings are pending, 
and may include the referee.” ‘The powers of a “court” are quoted from the act, 
~ sections governing referees, as are also the general orders of the Supreme 

ourt. 

In the case cited (Mueller v. Nugent) an order was made by a referee on a 
petition filed with the referee (as distinguished from one filed in the office of the 
clerk, and referred by the judge for examination and report). This order required a 
son of the bankrupt (who it appeared was a bailee or agent as distinguished from 
one claiming adversely in his own right) to surrender to the trustee a sum of 
money. The order was disregarded and the proceedings certified to the judge so 
that the son could be punished as for contempt. On a hearing before the Supreme 
Court the authority of the referee was challenged. The Supreme Court said (per 
Mr. Chief Justice Fuller) : “No objection was made before the referee or the district 
court to the authority of the referee as such to entertain these proceedings, to enter 
the order to show cause and thereby to bring in William T. Nugent and to enter 
the order of October 16th, and we do not find that the act or general orders are to 
the contrary. 

“Tt is now said that the only power the referee has to direct the taking possess- 
ion of property is given by sub-section 3 of Section 38 a, providing that the referee 
may exercise the powers of the judge in that respect on a certificate of ‘the clerk that 
the judge is absent or ynable to act. But that provision seems to refer only to the 
seizure of property by the marshal or a receiver prior to adjudication and the quali- 
fication of the trustee as provided by Sec. 2, Sec. 3-e and Sec. 69 and it is at all 

events inapplicable here. 

: “We think the referee has the power to act in the first instance in matters 
such as this when the case has been referred and in aid of the court of bankruptcy, 
and exercises in such cases ‘much of the judicial authority of that court.’ White v. 
Schloerb, 178 U. S. 542, 44 L. ed. 1183, 20 Sup. Ct. Rep. 1007.” In the Nugent 
case it was held that one who asserted no title or right to the property in ques- 
tion could not, by a mere refusal to deliver, compel the trustee to resort to a plenary 
action. A mere refusal to surrender was held not to constitute an adverse holding 
in fact. The case is exceedingly interesting and merits the careful perusal of all 
practitioners in bankruptcy. ; i 36 

In an unreported case, Judge Hook, of the United States District Court of 
Kansas, held the findings of a referee to the effect that a bankrupt was in possession 
of property unaccounted for to the trustee, was binding on the judge on the hear- 
ing of an application made to the judge to punish the bankrupt as for contempt 
and that evidence would not be received by the judge. . 

In Hanover National Bank v. Moyses (Supreme Court United States, June 2, 
1902) 22 Sup. Ct. Rep. 857, the constitutionality of the act was upheld against a 
number of contentions. It is worthy of note that no clause of the act with respect 
to the powers and functions of a referee were attacked by counsel. ; 

This being the nature of the functions of a referee, it is not inappropriate to 
advert at this time to the manner in which they have responded to the trust con- 
fided in them. : 

As finally enacted, a member of Congress from Colorado characterized the law 
of 1808 as the most drastic legislation ever framed. A member from Massa- 
chusetts, having in mind the insolvency law of that State, spoke of the bankrupt 
law in this way: It was so harmless as to be almost innocuous. The final draft 
of the law was the result of compromise. On one hand were certain commercial 
interests asking a strict law supposed to favor the creditor. On the other was 
presented an act concerning itself only with voluntary bankruptcies. As enacted 
the law reaches neither extreme. To what extent a_ happy medium was effected 
is a question much discussed. It is hoped the Ray Bill may establish the proper 
equilibrium. 
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To construe the law of 1898, as it appears on the statute books, it has be- 
come ae to trace the ee of the and the amendments made in the 
course of its passage, so as to determine whether 67f modified 67c or vice 
(Jn re Richards, 96 Fed. Rep., 935, 939.) * ° ee 

It must also be remembered, as pointed out by the Supreme Court in Wilson v. 
Nelson 183 U. S., 191, 194, and cases cited, the provisions of the law of 1898 “differ 
in important respects from those of the earlier bankrupt acts.” 

Referring to the decisions made by intermediate courts under the law of 1867, 
we are reminded by the United States Circuit Court of Appeals for the Fifth Circuit 
per McCormick, J.), of the circumstances under which that act was passed and 
administered. The court refers to the structure of the Federal judiciary at that 
time: 

“When the courts of bankruptcy were opened, the office of circuit judge had not 
been re-established. The dockets of the Supreme Court were large, and growing, and 
severely taxed the time and strength of the circuit justices. Their residence at the 
national capital then rendered them more remote from and more difficult to be 
reached by, parties to bankruptcy proceedings than it would now. They could 
visit each district at the most, only once in every two years, for such brief period 
and labors as their service on the supreme bench then permitted. * * * Im- 
mediately upon the taking effect of the act, the dockets of the courts of bankruptcy 
became crowded. The most able and careful judges of the district court, pressed 
by: urgent conditions and argument, with little call or time to doubt, began to ex- 
tend summary process and proceedings so as to meet all individual cases pre- 
sented. The growing weight of precedent thus nourished by their own practically 
unreviewable of actually unreviewed decisions carried their jurisdiction to that 
point where a few years later it became burdensome and dangerous to all persons 
engaged in agricultural, manufacturing or commercial pursuits, and dealing to any 
considerable extent on credit.” Jn re Abraham, 93 Fed. 767, 774, 775. 

So that when the referees were appointed, a condition confronted them, which 
may be thus summarized: 

(1.) Their income arising from the fees fixed by law were entirely inadequate 
to recompense them for the duties to be performed. 

(2.) In many cases, a lawyer by accepting the office of referee deprived him- 
self of lucrative professional employment. 

(3.) The referees of necessity were selected from a body of lawyers accus- 
tomed to enforce State insolvency laws, many of which embodied the rule, the race 
is to the swift and the battle to the strong. 

(4.) A law incongruous in its structure and inconsistent in many of its pro- 
visions was to be hammered so as to be susceptible of administration. 

(5.) This law differed in its provisions from previous statutes, and most of 
the cases decided under the laws of 1867 had not been passed on by appellate 
courts ? 

(6.) The law of 1898 was to be enforced in a spirit of economy; the law of 
1867 encouraged extravagance. k 

(7.) Under the law of 1867 the power of the Federal judiciary had been magni- 
fied; under the law of 1898 the power of the Federal Court, it was supposed, had 
been minimized. : 

(8.) An impression obtained in some quarters that referees were advisory 
counsel to all interested in proceedings in bankruptcy, and that neither the bank- 
rupt nor the creditors were under the necessity of employing counsel to aid the 
referee. 

(9.) The judges of the Federal courts were burdened with a mass of divers 
litigation and much, if not all, of the administration of the law devolved upon 
the referee. ele 

(10.) The law made the compensation of the referee depend upon the divi- 
dends paid to creditors, so that with respect to many of the controversies pre- 
sented to them the referees were as to one per cent. of the amount involved a 
judge in their own cases. 

(11.) At the outset the law was unpopular. It was opposed by those who 
fear what is termed the encroachments of federal power. Creditors who pre- 
viously, as a general rule, had been preferred, were deprived of what they con- 
ceived a vested right. ; : 

Judgments and claims which had been nurtured and kept alive were afflicted 
with a deadly blight. Some lawyers were affected with a loss of practice, and joined 
the hue and cry. f 

(12.) To add to the confusion, the Supreme Court promulgated rules in con- 
flict with the act and forms at variance with both. (Jn re Soper, 1 Am. B. 
R., 193.) aE 

These, as well as some other conditions, surrounded you four years ago. But 
it has come to pass that the decision in the Bardes case (178 U. S., 524), has lost 
much of its strictness and the power of the Federal judiciary has been main- 
tained. (Bryan v. Bernheimer, 181 U. S., 188; Mueller v. Nugent, 22 Sup. Ct. 
Rep. , : 

rhe biate courts have realized that the enactment of the law has relieved them 
of the driftwood of commercial wrecks such as default judgments and the more 
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strenuous incidents of commercial litigation, such as attachments and replevins, 
and have become imbued with a proper spirit of the law and are sustaining actions 
by trustees to recover preferences. Landis v. McDonald, 88 Mo. App., 335; Pep- 
perdine Case, 84 Mo. App., 234, 88 Mo. App., 81; Crittenden v. Barton, 69 N. Y. 
Supp., 559 p.; Sebring v. Wellington, 71 N. Y. Supp., 788. A conflict of jurisdic- 
tion seemingly irrepressible has been avoided. Thanks to the “set off” doctrine 
(McKey v. Lee, 105 Fed. 923; Dickson v. Wyman, 111 Fed., 726; Gans v. 
Ellison, 8 Am. B. R., 153; Kahn v. Export & Commission Co., 8 Am. B. R, 157; 
Peterson v. Nash, 7 Am. B. R., 181); the Pirie case (182 U. S., 438) has been 
to some extent at least mollified. Credit men have endorsed the law. Interests 
affected in 1898 have adjusted themselves to its provisions. The debris of former 
years has been removed by voluntary bankruptcies and we are now ready to en- 
force the law as applicable to the daily transactions of the busy marts of trade, 
a law it is hoped firmly established in the system of American jurisprudence, a law 
in fact if not in name, a national commercial law. 

This result has been due in a large measure to the referees. With infinite 
patience they have explained the provisions of the law. With rare prescience they 
have in many instances anticipated the decisions of courts of last resort. With 
unswerving fidelity the money and property entrusted to them has been properly 
administered. 

Referees have delivered addresses to credit men and other associations. The 
forming of the association and the work done in drafting the amendments adopted 
by the House of Representatives, all of which was a labor of love, will ever redound 
to your credit. 

The time at our command permits only a meagre reference to the contribu- 
tions made by referees to the law of bankruptcy and the literature of jurispru- 
dence. We must pass, without comment, the decision of Referee Wise on the 
interesting question of when the relations between the sexes may not be meretricious 
and to what extent the keeping of a running account by a young lady with her fiance 
in which account appear many items of five and ten cents, indicates a lack of affec- 
tion (Jn re Crocker, 8 Am. B. R., 188). Nor the chivalry which protected a 
woman bankrupt from the condition so pathetically described by Wolsey (4 Am. B. 
R., 560. ‘Time does not permit extended quotations from Mr. Hotchkiss, who in his 
all embracing comprehensiveness extends from Leviticus to 1902. Only a pass- 
ing tribute may be paid your worthy President who quotes with equal facility 
(if not felicity) the homestead and exemption law of Missouri and the Sermon 
on the Mount. 

A few cases, however, are worthy of note. 

In re Meyers (March, 1899, 1 Am. B. R., 1) Referee Hotchkiss decided the 
vexed question. Is the failure of the debtor to vacate the levy of an execution, 
the suffering or permitting of a preference. The views there entertained were 
reiterated by the Supreme Court (Wilson v. Nelson, 183 U. S., ror). 

In re Abrahamson, 1 Am. B. R., 44, Referee Moss held: “From the time of the 
filing of the petition in a case of voluntary bankruptcy, the bankrupt estate is in 
custodia legis; and under the general powers and jurisdiction conferred upon a 
court of bankruptcy, which are to be exercised by the referee to whom a matter 
in bankruptcy is referred, I think there is power in the court on its own motion 
in a proper case, to take actual possession and custody of the bankrupt estate 
through a receiver, or by a direction to the marshal.” See also Jn re Huddleston, 
1 Am. B. R., 572. 

In re Grist, 1 Am. B. R., 80, it is held “a referee in bankruptcy has all the 
power of a district judge to grant injunctions directed to parties to actions in the 
State courts.” See also Jn re Adams, 1 Am. B. R., 94; Jn re Sabine, 1 Am. B. R., 
315; In re Northrop, 1 Am. B. R., 427. 

In re Laskaris, 1 Am. B. R., 480, Referee Moss, of his own motion, in dis- 
charge of the duties enjoined by the act, held a voluntary petition defective and 
returned it to the clerk. 

In re Mackey, 1 Am. B. R., 593, Referee Collier held the provisions of the 
law of 1808, making it the duty of a referee to examine the schedules and to cause 
incomplete or defective schedules to be amended, mandatory in its nature. The 
duty was performed although none of the parties in interest asked for such amend- 
ment by motion or otherwise. 

In re Stotts, 1 Am. B. R., 641, Judge: Woolson held it was not necessary to 
notify creditors of the allowance of an attorney's fee. 

in re Levy, 1 Am. B. R., 21, Judge Coxe said of Referee Moss: “The entire 
subject has been carefully examined by the referee, and his report and opinion 
are so full and clear that further discussion is unnecessary.” 

In re Baginsky, 2 Am. B. R., 243, Referee Gurley held it was the duty of the 
referee, without any request of the creditors, to examine the report of a trustee 
and approve or disapprove of the items therein contained. 

In re Brumel Kamp, 1 Am. B. R., 318, Referee Stone, of his own motion, held 
the petitions and schedules to be defective. The matter came before Judge Coxe, 
who said: “The order made by the referee is one entirely within the scope of his 
authority. though a motion to vacate or modify the referee’s order were sroperly no- 
ticed before me, I would not dictate to the referee as to matters so peculiarly within 
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his own province. The administration of the law will be fraught with endless vexa- 
tions if the judge assumes to meddle with referees as to matters in their dis- 
cretion. 

It has been decided by Referee Hotchkiss: “There is nothing in the law or 
the general orders which makes it necessary that an attorney in good standing 
present a passport, in the nature of a power of attorney, every time he in his pro- 
fessional capacity approaches the domain of bankruptcy.” Jn re Pauly, 2 Am. B. R., 
333, 334, 335- 

Jn re Sanborn, 3 Am. B. R., 54, Judge Wheeler held that a referee sitting as a 
court of bankruptcy, had power to order and approve a sale, free of incumbrance, 
of property in possession of the trustee, on notice to the incumbrancer. 

in re Smith, 3 Am. B. R., 67, Referee Hotchkiss held that instalments of ali- 
mony not yet accrued could not be liquidated and proved as a debt and that 
accordingly it was not discharges in bankruptcy. The same conclusion was after- 
ward rendered by the Supreme Court. Anderson v. Shufeldt, 181 U. S., 575. 

In re Rider, 3 Am. B. R., 192, Judge Coxe held: “Section 57 of the act, gen- 
eral order No. 21 and Rule No. 20 of this court were intended to vest, and do vest, 
a wide discretion with the referee in the allowance and disallowance of claims. 
This is as it should be, and the judge will not interfere with a decision of the referee 
upon questions of fact unless convinced that it is manifestly against the weight of 
evidence. The referee has the advantage of seeing the witnesses and, with the 
knowledge gained from the general administration of the estate and everyday con- 
tact with the parties, he is far more competent than the judge to determine these 
questions correctly. It would be an intolerable burden upon lawyers and laymen 
alike were a practice encouraged which permits an appeal to the judge whenever a 
dispute arises upon the facts over the amount at which a creditor’s claim is 
allowed.” 

In another case Judge McPherson of Pennsylvania said: “We agree with 
the conclusion of the learned referee.” Judge Coxe has said: “The subject is so 
fully treated in the report of the referee that further discussion is unnecessary.” 

In re Eagles, 3 Am. B. R., 733, Judge Purnell discussed certain principles 
as he said “for the benefit of referees.” The discussion follows: 

“It would not be inappropriate for referees to follow the familiar practice of 
‘explaining the object. of the meeting’ to creditors and attorneys not familiar with 
the practice in the courts of bankruptcy. Many questions similar to those pre- 
sented may thus be solved, thus saving time, frequently so essential in a proper 
adjustment of estates. The meeting is for business, and must be held in strict 
accordance with the notice, at the time and place specified, not at some other 
time, sooner or later, or another place, though near by. Adjournments may be 
had if the business required it, but all adjournments are the same meeting in con- 
templation of law. If no creditor appears, the meeting is as effectual as if they 
were present or represented. The court, judge, or referee is not authorized or re- 
quired to wait for or ‘count a quorum.’ If, in such case, the schedule disclose no 
assets, the court may order that no trustee be appointed. Rule 15. 

“The referee should be punctually present at the time and place specified in the 
notice. He or the judge presides and his duties are judicial. He does not otherwise 
participate. The bankrupt is required and should be actually present at the first 
meeting. It is a creditors’ meeting, and they (the referee and the bankrupt) are 
there to assist the creditors—the first as an officer of the law, and the other to aid 
him in so doing. Thus aided, the referee should, in most cases, be able to pass 
upon all claims which have been or may be presented at the meeting. Bankr. Act., 
Sec. 55c. Having thus passed upon the claims presented, a creditor to participate 
in and vote at such meeting must own an unsecured claim, provable in bankruptcy, 
and must not only have proved such claim, but had it allowed. If secs. 56a, 56b, m 
re Hill, Fed. case, No. 6,481; in re Altenheid, id., 268. Secured creditors cannot 
vote at such meetings, unless their claims exceed the amount of the security held 
by them, and then only for such excess as shall be allowed by the court. Bankr. 
Act., Sec. 56b. An attorney, agent, or proxy, can represent and vote for such 
creditor, but, before being permitted to do so, should be required to produce and 
file written authority from the creditor, which should be filed by the referee as a 
part of his record. Jn re Sugenheimer (D. C.) (1 Am. B. R., 425), 91 Fed., 744. 
Creditors holding claims which are secured or have priority are not, in respect to 
such claims, entitled to vote. To do so, such security or priority must be sur- 

rendered. In re Sanders, Fed. Cas. No. 12,371; Bankr. Act., sec. 57g; im re 
Conhain (D. C.) (3 Am. B. R., 249), 97 Fed., 924. This provision illustrates the 
homely maxim of Heywood, hoary with the age of over four centuries, that one 
cannot eat his cake and have his cake too. The creditor must decide. He can 
make a surrender, thus becoming an unsecured creditor, and participate with other 
creditors in the management of the estate, or he can stand on his security or prior- 
ity. He cannot do both. He cannot run with the hare and hold with the hounds, 
as boys who rur rabbits would express it, quoting a sixteenth century authority. 

“Assisted as indicated by the schedules, the bankrupt, and others interested, 
creditors present, it would seem the court could pass on all or most of the claims 
without difficulty or delay. If a particular claim is objected to, the question 
should be heard as soon as feasible, and, if the court (judge or referee) is not 
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satisfied with the weight of the evidence, the hearing may be postponed and heard 
at some subsequent time. The act of 1867 provided expressly for such postpone- 
ment, and the act of 1898 does not prohibit, but, by lodging a large discretion in 
the court warrants and contemplates it. On a decision, the allowance or rejection 
of a claim of $500 or over, both may be reviewed by the Court of Appeals. Bankr. 
Act., sec. 25, subd. 3. The effect of allowing or postponing the hearing on a par- 
ticular claim affects only the creditor's right to vote at the first meeting of credi- 
tors. If made to appear the result would be changed by such vote or votes, 
the judge or referee may set aside the result, and order a new vote to be taken. 
When it appears the right to vote would not affect the business of the estate, the 
proceedings would not be disturbed to allow a creditor to exercise the right to 
vote when it would be barren of results. A creditor who has received a preference 
must surrender such preference before he can participate in a meeting of creditors. 
By the adjudication, the estate of the bankrupt is in the custody of the court. If 
the preference is by the assignment of securities, the creditor cannot realize on such 
securities, or release the debtor of the bankrupt, except through the bankrupt court. 
See in re Cobb (D. C.) (S. Am. B. R., 129), 96 Fed., 821, and authorities cited 
Such creditor should prove and file his claim, and his preference, if valid, will be 
protected by the court, but he cannot participate in meetings as an unsecured credi- 
tor. In a proceeding like the one at bar, the creditors of the partnership elect 
the trustee, but an individual creditor of one of the partners cannot vote for a 
trustee of the partnership. Bankr. Act., Sec. 5b.” 

In re Barden, 4 Am. B. R;; 31, Judge Purnell said of a referee: “In short he 
is the court in many respects.” 

In re Brooke, 4 Am. B. R., 50, Judge McPherson of Pennsylvania, held that in 
that portion of the act providing that where the creditors failed to appoint a trus- 
= the court might appoint the trustee, the word “court” necessarily included the 
referee. 

In re McDuff, 4 Am. B. R., 110, United States Circuit Court of Appeals 
for the Fifth Circuit held under Section 38 of the law and general order 12, paragraph 
3, of the Supreme Court, that while an application for discharge must be heard 
and decided by the judge, such application, or any specified issue arising thereon 
may be sent to the referee to ascertain and report the facts. 

In re Quackenbush, 4 Am. B. R., 274, Judge Coxe said of Referee King: “The 
careful examination bestowed upon this case by the referee, evidenced by an elabor- 
ate and painstaking report upon all the issues of law and fact, renders it un- 
necessary at this time to do more than indicate the conclusion of the court.” 

In Clark v. American, etc., Co.. 4 Am. B. R., 351, the United States Circuit 
Court of Appeals for the Fourth Circuit approved the practice of referring issues 
joined on petition and answer to a referee to hear the evidence and report the facts. 

In re t L. Kelly Dry Goods Co., 4 Am. B. R.. 528, Judge Seaman held that a 
general review of the proceedings before the referee, or review of rulings not 
directiy affecting an order, was not intended either by the act or rules. “Specific 
questions as they arise in the proceedings are to be presented on certificate of the 
referee, or, in the case of orders entered, on petition for review. The court also 
said: “The absence of the district judge vested jurisdiction of the petition, of the 
application for a receiver and other duties thereupon in the referee (section 38, 
Bankr. Act), and in the appointment of the receiver and order of sale the referee 
was exercising the powers of the district judge.” 

In re Covington, 6 Am. B. R., 373, Judge Purnell rendered this deserved 
tribute: 

“Referees are important officers in the administration of the bankrupt law, 
and great weight should be given their decisions. In many respects their rela- 
tion to the court corresponds to that of a master in chancery—especially under the 
rule in this district requiring them to hold the meeting of creditors to consider the 

ition for discharge, which is a general order of reference—a duty not required 
eee The findings of fact by a referee will not, therefore, be reserved unless 
it is clearly shown there is error in such findings, such as would under the equity 
rules, which govern in bankruptcy proceedings by express provisions of the statute, 
justify the reversal of a master in an equity cause. 

Referees are not only judicial officers charged with the performance of the 
duties prescribed in the statute, for the faithful performance of which they take 
and subscribe an official oath, but are also required to give bond to insure the ob- 
servance of the oath. This is an unusual requirement of a quasi-judicial officer. 
Being thus bound, their decisions should not be lightly treated, but given the con- 
sideration due to conclusions reached by conscientious officers, seeking to dis- 
charge their duty to the best of their ability. That they sometimes err is to be 
expected—so do the ablest judges of all the courts—but they should not be re- 
versed except upon clear and convincing proof of error. especially as to the findings 
of fact, when they have seen the witnesses and heard them testify.” 

6 Am. B. R., 374, 375. : : 

In re Feldstein, 6 Am. B. R., 458, Judge Brown spoke of the “Admirable opin- 
ion” of Referee Ernest Hall. 4 

In te Lafieche, 6 Am. B. R., 483, Judge Wheeler said: “The law authorizes 4 
reference of the question, and the report of the referee is like the finding of a 
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master in equity, or the verdict of a jury in a civil aciion at law. — It is not to be 
set aside unless it is made to appear to be clearly erroneous.” 

In re Scott, 7 Am. B. R., 35 Referee Olmstead held that after an adjudication 
of bankruptcy and order of reference a referee had original jurisdiction to entertain 
a creditor's petition to dismiss the proceedings upon the ground that the bankrupt 
was not, at the time of filing his petition, a resident of the district. The learned 
referee refers to the decisions of the Supreme Court in White v. Schloerb, and also 
to the general orders of the Supreme Court. The referee refers to a change in 
the orders of the Supreme Court under the act of 1898 from the orders made 
under the act of 1867 and says this change was evidently intended by the Justices 
of the Supreme Court to apply to the new and enlarged jurisdiction of the referee 
under the present act.” Referee Olmstead points out that the referee is a ministeria 
officer only in cases of composition and discharge. The referee proceeds: “That 
Congress determined to confer upon the referee the right and authority to assist 
the district judge in the discharge of the functions of the court, is plainly seen by the 
following provisions of the Act: Section 1, clause 7, section 37, section 38, clause 4. 
Under these provisions and authority or act, the referee is frequently alluded to as 
the court and is spoken of as an assistant of the judge in expeditiously transacting 
the bankruptcy business pending in the various courts of bankruptcy. In a speech 
of Senator Nelson he refers to a referee as practically a judge in chambers.” On a 
review of this opinion by Judge Lowell (/n re Scott, 7 Am. B. R., 39), the power 
of the referee to entertain such a motion was not questioned. 

In the same case in a subsequent opinion (7 Am. B. R., 710) Referee Olmstead 
held that the referee sitting as a court of bankruptcy had authority to award costs in 
proceedings before him. The referee refers to the decision in Mueller v. Nugent, 
and says that in that case “the authority of the referee was pretty thoroughly 
analyzed and elaborated.” ‘The referee reviews the decisions and adverts to the 
rulings of the court to the effect that the referee was authorized to discharge much 
more important judicial functions than the taxing of costs. This opinion of Referee 
Olmstead is the most exhaustive presentation of the powers of a referee under the 
act of 1898, and should be read by every referee in the country. 

In re McGill, 106 Fed. Rep., 57. The United States Circuit Court of Appeals 
for the Sixth Circuit, speaking through Judge Day, held: “It is to be remembered 
that under the present act (1898) the referee is given broader powers than were 
conferred upon the register under the act of 1867. Under the latter act the 
register could make no decision, but must certify disputed questions to the court 
for determination.” 

In re Howard, 95 Fed. Rep., 415, Judge DeHaven held that a simple application 
or demand by a creditor or a trustee was a sufficient basis for an order of a 
referee requiring any person to appear before him for examination as to the acts, 
conduct or property of the bankrupt. 

In re Kuffler, 97 Fed., 187, Judge Brown, of New York, held that where credi- 
tors on two, successive days, one session lasting from 10.30 in the morning until 
4.30 in the afternoon, were unable to agree upon a trustee, the referee had the 
power, and it was his duty, to appoint a trustee. 

In re Florcken, 107 Fed. Rep., 241, Judge Wellborn held that a referee had the 
power to appoint a receiver after an order of reference to the referee. The court 
held that such power could be exercised by the referee although the judge was 
present. It. was held that the limitation “in the absence of the judge’” which obtained 
with respect to the power of a referee to exercise the jurisdiction of the judge with 
respect to the property of the bankrupt, applied only to a state of facts existing 
before the adjudication in bankruptcy. It was further held that the jurisdiction 
of the referee did not attach until a copy of the order of reference had been 
actually delivered to the referee. In that case the referee had been advised by 
telephone of the order of reference, and had appointed a receiver on application 
of a creditor. It was held the appointment was premature and without 
jurisdiction. : 

In re De Gottardi, 7 Am. B. R., 723, a petition was filed with the referee charg- 
ing the bankrupts with concealing assets. The bankrupts answered the petition 
and denied its allegations. A hearing was had before the referee and an order 
made requiring the bankrupts to deliver. The proceedings were certified to the 
judge so that punishment as for contempt could be entered. Judge Wellborn held 
that incompetent evidence had been admitted by the referee. It was contended 
that because the referee had admitted incompetent evidence the entire proceedings 
should be set aside and the matter returned to the referee for hearing de now. 
Judge Wellborn said: “The judge and referee, it is true, do nct occupy towards 
each other the relation of an appellate to an inferior court, but are both officers of a 
bankruptcy court.” The judge further says: “Both judge and referee are not only 
of the same court, but each for the time being constitutes the court.” 

Judge Wellborn accordingly disregarded the improper evidence, and upon the 
competent evidence taken by the referee and reported to the court an order was 
made committing the bankrupts as for contempt. 

This review of the decisions, peculiarly applicable to the functions and powers 
of referees is necessarily fragmentary and imperfect. Enough has been said, 
however, to indicate the high opinion entertained of the referees by the a 
appointing them. It has also been shown that the office of referee is one of great 
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importance to a proper administration of the law. It has been said in ancient writ 
that the laborer is worthy of his hire, and it has also been recorded, “Thou shalt 
not muzzle the ox which troddeth out the corn.” This salutary principle seems 
to have been overlooked in the enactment of the bankrupt law of 1898. Referees 

are limited to a fee of $10 in each case for their services as referee, and to a 

commissior of I per cent. upon certain funds disbursed by them. 

The proper computation of the commission sometimes results, as Mr. Hotchkiss 
said, in mathematical gymnastics. (/n re Sabine II, 1 Am. B. R., 322.) In that 
case it was held that a referee was entitled to a commission only on moneys 
received and paid out, first on unsecured debts; second, on commissions, and third, 
on a surplus to the bankrupt if all creditors are paid in full. 

It was held that no commission should be allowed on moneys paid out on” 
claims entitled to priority, but that if a secured creditor submits his security to the 
bankruptcy court and receives his due from’ money in the hands of the trustee, 
such payment should be considered in ascertaining the sum on which commissions 
are reckoned. 

Jn re Ft. Wayne Electric Corporation, 1 Am. B. R., 706, Judge Baker held 
that where a payment was made by a trustee upon a secured claim, the referee was 
not entitled to a commission. The judge said: “Dividends, within the meaning of 
the law, are not declared and paid on secured claims.” It seems never to have 
occurred to the learned judge that secured claims might not, in all cases of bank- 
ruptcy, be paid in full. So it may be that a dividend would be declared and paid 
on a secured claim. 

In re Coffin, 2 Am. B. R., 344, Referee Dillard held that a referee was entitled 
to a commission upon the proceeds of property affected by liens if such property 
was administered in the bankruptcy court. The referee said: “It would seem that 
it was the intention of Congress, considering the meagreness of the commissions 
allowed, to allow same on all of the property which went into the hands of the 
trustee. 

“There is no definition of the word dividend given by the Bankrupt Act. Mr. 
Webster defines dividend as ‘a share, a division, especially a share or sum paid 
to creditors out of the estate of a bankrupt, or to proprietors from the interest or 
annual income of a bank or other stock. This word appears in other sections of the 
Bankrupt Act, and its meaning in those sections must be determined by the context, 
but because by the context that word means one thing in one section, is no reason 


why it should mean the same thing in another section where the context is 
different.” 


In re Gerson, 2 Am. B. R., 355, Referee Mason held that where a landlord was 
paid in full by reason of a priority for rent, the referee and trustee were entitled 
to commissions on the amount paid to the landlord. The referee said: “It is true 
that the word ‘dividend, as commonly used, seems to be almost inseparably 
associated with the idea of a percentage of the claim itself, that the proper signifi- 
cance of the term is readily lost sight of, but it must be remembered that a dividend 


is not an aliquot portion of the claim, but an aliquot portion of the estate against 
which the claim is made.” 


The extreme case is an opinion by Judge Philips Jn re Fielding, 3 Am. B. R., 
135, in which he held that the commissions of the referee and trustee could not be 
based upon the disbursements made in payment of claims entitled to priority, but 
must be limited to dividends and commissions on the residue of the estate. 


In re Barber, 3 Am. B. R., 306, Judge Lochren allowed a referee a commission 
in the sum of $1,443.02. In that case the real estate of the bankrupt was sold as 
an entirety, free and clear of the mortgage on the property, and the lien of the 
mortgage attached to the fund. The property sold, in round numbers, for $144,000, 
of which $132,000 was paid to the holder of the mortgage, and $12,000 was left for 
division among the general creditors. Judge Lochren said the commissions of the 
referee “are fixed absolutely by the terms of the act and cannot be increased 
however inadequate they may appear in view of the amount of services actually 
performed by the referee, nor diminished in the rare cases where they may seem to 
afford a very generous compensation for such services.” Judge Lochren further 
said that if the word ‘dividend’ could be construed as applying to a division of 
the debts so that such commissions are to be allowed only in respect to such debts 
as are divided by being paid only in part,” then in such cases where by the good 
management of the referee and trustee the unsecured debts were paid in full no 
commissions ‘were allowed because no dividends were declared; that is, the debts 
were paid in full. But Judge Lochreggsays: “A dividend in bankruptcy is a parcel 
of the fund arising from the assets of the estate rightfully allotted to a creditor 
entitled to a share of the funds, whether in the same proportion with other creditors 
or in a different proportion.” The judge then held that the amount received by the 
holder of the mortgage was the dividend which the holder of the mortgage was 
entitled to out of the fund to be divided. The fact that the mortgage may have 
been paid in full did not make it any the less a dividend. In other words, there 
is such a thing as a dividend of 100 per cent. The judge continues: “And as before 
stated, the misconstruction of this word seems to have arisen from a mistaken idea 
that the word dividend, instead of relating to a division of the fund according to the 
rights of the several creditors of different classes, has some fanciful relation to such 
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of the debts as are not paid in full. But the fund is the thing which is divided, 
and the dividends are the parcelings to the creditors from that fund.” 

In re Gardner, 4 Am. B. R., 420, Referee Bernard, of the Eastern District of 
Virginia, cut the Gordian knot by deciding that portion of the bankrupt law giving 
a commission of I per cent. was unconstitutional and void because as to 1 per cent. 
of the amount involved in every claim passed on by the referee, the referee was a 
judge in his own case. It is not of record, however, that any referee has followed 
that opinion, or that it is entitled to be ranked as a precedent. 

In re Troth, 4 Am. B. R., 780, Judge Thompson denied a referee any compensa- 
tion other than the fee of $10 for ascertaining and reporting the facts upon an 
application for discharge. This opinion is contrary to the general practice. In 
that case specifications and objections had been filed to a discharge. The same was 
referred to the referee, but no fee was allowed him for the services rendered upon 
such reference. The general practice is to constitute the referee a special master 
for the purpose of such a reference, thus making a basis for additional fees. 

In re Schultz, 6 Am. B. R., 91, Judge Brown held that where an application 
outside of the ordinary scope of the referee’s duties was referred for investigation 
and report, a reasonable compensation should be allowed the referee. 

To restrict the meaning of the word “dividend” as a basis on which to compute 
the commission of the referees and trustees, to such payments as only discharge 
the claim of a creditor in part and do not pay the claim in full, seems to me quite 
erroneous. There is such a thing as a dividend of 100 per cent. In one bankruptcy 
case administered before Referee Crittenden, the business of the bankrupt was 
conducted for a period of months. Successive dividends were declared until they 
aggregated 100 per cent. Can it be said that the payments were dividends so long 
as they discharged only a portion of the debts, but ceased to be dividends when 
their sum aggregated 100 per cent.? In another case of voluntary bankruptcy a 
single claim was filed and allowed. Several years afterward the bankrupt died, and 
it was ascertained he had in force a policy of insurance. The money arising from 
this policy was paid into the bankrupt court, and the only claim which had been 
filed was paid in full. In other words, a dividend of 100 per cent. was declared. 
The matter is very simple when this analogy is borne in mind: Assume the dividend 
‘table is spread ana $9,000 are on hand for the purpose of division. It is to be 
divided among 10 creditors. To my mind the amount that each of the creditors 
receives is the dividend of that creditor. The fact that one of those ten creditors 
may be secured and receives a dividend of 100 per cent. and the other nine credi- 
tors are unsecured and receive a dividend of less than 100 per cent., does not 
change the fact that each of the ten creditors receives a dividend; that is, a part 
of the $9,000. Supposing the claims of the ten creditors were all secured, of equal 
rank and priority, and aggregated $10,000, with only $0,000 to be divided. . Self- 
evidently the claims of the creditors would not be paid in full. So that the reasoning 
of some of the courts is subject to the interpretation that if a secured creditor 
should receive 99 per cent. of the face of the claim it is a dividend becayse he has 
only received a part of his debt. If by the management of the trustee and referee 
the secured creditor receives an additional 1 per cent., or 100 per cent., the amount 

received by the creditor ceases to be a dividend, and no commission is to be 
allowed thereon. 

The object of the act in making the compensation of referees and trustees, to a 
large extent, dependent upon the dividends paid, was to induce the referees and 
trustees to be active in realizing for the estate as much money as possible. Under 
the ruling of some of the courts, so far as secured creditors at least are concerned, 
referees and trustees would be interested in realizing as little as possible, so that 
the secured creditors, instead of being paid in full, would receive what some courts 
have styled a dividend on their claims. 

In re Utt, 105 Fed. Rep., 754, the United States Circuit Court of Appeals for 
the Seventh Circuit refuses to recognize the distinction made in the Barber case 
(decided by Judge Lochren) between an action where a secured creditor invokes the 
power of the bankruptcy court for the purpose of procuring a sale of the mortgaged 
property, and a case where the bankruptcy court, of its own motion and without 
the request of the secured creditor, sells the mortgaged property and pays the 
secured debt. The courts say that if a commission is to be allowed in one case it 
should be allowed in the other. In other words, it is the fact that the bankrupt 
court made the sale of the property which should entitle the referee to the com- 
mission, and not the fact that the sale was made at the request of the secured 
creditor instead of being made at the instance of the general creditors. But the 
courts say that Congress did not allow a commission in either case, and reached the 
conclusion that sums to be paid upon secured claims or other claims entitled to 
priority of payment, are not dividends upon which the referee may receive a 
commission. 

In re Barker, 7 Am. B. R., 132, Judge Shiras, of Lowa, refused to allow a referee 
a charge at the rate of $5 per day for his services when engaged in hearing evidence 
upon claims filed-against the estate. The judge also denied a charge of $2.50 made 
for preparing the dividend sheet. He also denied a special charge of $10 for pre- 
siding at the first meeting of creditors, holding that the sum of $10 allowed by the 
act was in full of the services performed by the referee. The judge said: “Sections 
38 and 39 of the Act point out that duties pertaining to the referees and the services 
rendered in this case in passing upon claims filed and in preparing the dividend 
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sheet, are clearly within the scope of the services intended to be included within the 
named compensation of $10. There is no question that this allowance is but a 
miserly eee for the time and labor involved upon the part of the referee, but 
such is the law and it must be obeyed.” The judge pm limited the commission of 
the referee “to the sums available for payment as dividends and commissions,” 
and refused to permit the referee to charge a commission on the gross sum of money 
coming into the hands of the trustee. 

In re Tebo, tor Fed. Rep., 419, Judge Jackson, of West Virginia, was “of 
opinion that no referee can, without the aid of a clerk or such other officer as he 
may require, discharge his public duties. This is a matter largely within the dis- 
cretion of the referee, which discretion, if abused, would justify the court in re- 
moving him. While the Bankruptcy Act, Section 64b, paragraph 3, does not 
mention clerk hire as being embraced in the costs of administration, yet the para- 
graph does not forbid it, and this court is of opinion that it is a necessary incident 
to the referee in the due administration of his office, as he is in fact the judge of the 
bankrupt court.” The court also allowed the referee a charge of $10 a day for 
meetings held at the instance of the creditors. This allowance seems to have been 
protected under a local rule of that court. 

In re Carolina Cooperage Co., 96 Fed. Rep., 950, Judge Purnell held: “There is no 
authority for the hire of a clerk by a referee, and the item of the referee’s expense 
account of $10 for clerical aid and stationery is disallowed. * * *. For a referee 
could thus hire a clerk at.$10, he can hire some one to attend to all except the 
judicial duties of the office while he attended to other business, and thus, under 
an act and rules limiting his compensation in plain terms, increase the cost of a 
eres in bankruptcy far beyond any of the extravagances under the Act 
of 1867.’ 

In re Pierce, 111 Fed. Rep., 516, a referee allowed to himself $323.75 for 
incidental expenses incurred by him in the progress of the cause. Of this $145 was 
for per diems, for hearing testimony and making other orders in the case. A con- 
siderable part was for clerk hire and attendance of the referee’s clerk upon hear- 
ings, some of it for making various orders, and some for subpcenas issued for 
witnesses. Judge Hallett held: “The Bankruptcy Act and the order of the Supreme 
Court afford no authority to a referee for charging a per diem in any case whatso- 
ever, nor does it authorize a charge for any order whatsoever that may be entered.” 
It was held that subpcenas should be issued by the clerk and that the referee was no 
entitled to charge for subpcenas. 

The provisions of the general order of the Supreme Court in regard to expenses 
of mailing notices, traveling and perpetuating testimony refer to actual expenses, 
but a referee may make a general charge, which should be a uniform charge in all 
cases, for blanks that may be used in each case for notices to creditors, and orders 
which may be entered by him. 

The court held that a referee in Denver was entitled to a clerk, and prescribed 
this rule for the compensation of the clerk: “The clerk hire which is allowed is 
not a sum which is to be estimated by the number of notices issued, nor by any 
other act done in any single case. The charge to be allowed, and which is to be 
under a rule adopted in regard to all fees under this act, is a gross sum in each 
case, whether the labor in each case be large or little.” 

In that case it also appeared that the referee had collected certain money of the 
estate. The court held that the referee had no power to collect any money, an 
ordered the same forthwith delivered to the trustee. 

In re Cobb, 112 Fed., 655, Judge Purnell held, under a ruling of that court, 
that “all checks issued by the trustee must be countersigned by the judge. It is 
believed this is the only court in the country following such a practice. So far as 
can be ascertained, in every court the referee has been designated by the judge, 
under general order 29 of the Supreme Court, as the proper officer to countersign 
checks. 

In re Dickson, 114 Fed. Rep., 675, Judge DeHaven expunged a charge of $5.25 
made by a referee for seven copies of the petition of the bankrupt for discharge and 
the order fixing the time for hearing. The court allowed $2.50 to the referee for 
publishing the necessary notices upon the application for discharge in a newspaper, 
and 25 cents for stationery, but held that “the referee is not entitled to charge for 
his own services in making copies of the petition for discharge at the rate of 20 
cents per folio, or at all. It may be necessary in some cases for the referee to employ 
clerical assistance in giving such notices, and then the expense actually incurred 
by him for such assistance would be a charge against the bankrupt or his estate, 
but the referee is not entitled to make any charge for clerical services rendered by 
himself in cases pending before him. The fee of $10 allowed by the statute to the 
referee includes full compensation for all such personal services.” 

At this juncture you may have reached the conclusion that I have departed 
from the words of my topic. Your program announced an address on “The Referee 
in Bankruptcy as Viewed by a Practitioner.” It may be urged that the address 
has dealt largely with the referees in bankruptcy as viewed by themselves and by the 
judges who have appointed them. But surely nothing could be more compli- 
mentary to referees than to have a practitioner who has had the honor éf appearing 
before them adopt the views of the judges who have reviewed the official acts of 
the referees and to accept the referees at the estimate they have placed upon 
themselves. 
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It may not be inappropriate, however, in this heart-to-heart talk, to offer a few 


: suggestions, not by way of reproach for anything that may have occurred in the 
t past, but only by way of suggestion as to the future. 
f (1.) An attorney should be recognized by a referee in bankruptcy on the same 
” plane as he is by any other court in which he practices. It ought not to be that 
y an attorney whose license to practice is a passport anywhere upon the face of the 
earth, should be compelled to produce a special warrant under seal and acknowl- 
f edged with all the technical precision of the conveyance of the legal estate of a 
@ married woman when he approaches the domain of a court of bankruptcy. 
= (2.) Courts of bankruptcy should be prompt in the allowance and payment of 
“a fees to attorneys for services rendered by them. As shown by Judge Woolson, it 
t is not necessary to await the final dividend before making such allowance. 
‘ Attorneys are officers of the court, and are subject to its jurisdiction. If an allow- 
t ance is made that is thereafter set aside, the attorneys can be. compelled to refund. 
e It has been said that a mill can never run with the water that has passed, but unless 
r the mill has a sufficient quantity of water it can not run at all. So that referees 
n should not compel attorneys, after earning their fees, to wait an indefinite period for 
their payment. Judges have held that the attorneys for the petitioning creditors have 
o discharged their duty when the adjudication is entered, and that no fees can be 
e allowed such attorneys for services thereafter rendered. Why should not the 
e attorneys for the petitioning creditors be paid out of the first assets that come into 
e the hands of the court, and not be compelled to wait? 
r (3.) So far as possible referees should see that dividend checks are delivered 
a to attorneys. In every court it is the practice to pay the money of a client to his 
“t attorney. Courts recognize that clients are prone to deprive an attorney of his 
dues, and give an attorney this opportunity to protect himself. Some referees, how- 
r ever, will not give the dividend checks to a lawyer without a special warrant of 
s attorney executed under seal and acknowledged as a conveyance of real estate. 
- (4.) Notices of all the proceedings except such as are jurisdictional in their 
-. nature, should be sent to attorneys and not to creditors. It is true the act required 
r creditors to have notice. It is also true that courts require parties to a cause to 
e have notice of motions and other steps which may be taken therein, but in every 
= court after a formal summons has been served upon the party and his appearance 
” has been entered by the attorney notice to the attorney is deemed sufficient. If a 
o referee is really a court (and so the authorities hold) if he is not cabined cribbed, 
confined, and if his powers are to be as wide and general as the casing air, the 
S referee should apply the principles which prevail in courts generally and hold that 
s, sending notices to an attorney of a creditor is notice to the creditor. The present 
ll system of sending notices to creditors broadcast, then having each creditor in turn 
rs send the netice to his local attorney in the city where the creditor resides, and then 
having such local attorney send the notice to the attorney in the city where the 
d bankruptcy is being administered, is productive of needless correspondence and 
is confusion. 
y (5.) Referees should bear in mind the principle outlined by the wholesale mer- 
ye chant whose traveling salesman was prolific in weather reports and exceedingly 
h scarce in orders. Upon one occasion the merchant wrote the traveling salesman 
thus: “We desire no weather reports. What we wish is orders.” And so it is with 
1e creditors. What they desire of referees is a prompt and efficient administration of 
n the estate and the payment of dividends as soon as possible. Some referees before 
whom I have had the honor of practicing (and Referee Crittenden is notable in 
% this respect) order a sale of the bankrupt property as soon as possible and declare 
is dividends with celerity and dispatch. Why worry over the meaning of the word 
AS perishable? Is not a stock of goods to be sold? Is not its keeping attended with 
e, expense? Ought this expense not to be ended as soon as possible? 
n (6.) These are a few suggestions which come to the mind of one whose good 
fortune it has been to practice before several referees. He has been confronted with 
25 referees who give ten days’ notice of the declaration of a dividend, and then take 
id ten days more to pay it. He knew of one referee who was a furniture dealer, and all 
or of his papers were in a furniture store which took fire and burned. Fortunately 
T, the examples noted are rare, and his general experience has been of the most 
or satisfactory kind. 
20 « 
oy One suggestion with respect to the selection of a trustee in bankruptcy: In 
- Gov. Crittenden’s court one individual is always selected as trustee in bankruptcy; 
re, he is a retired merchant who has had great experience in the handling of stocks of 
by goods. Occasionally various individuals have intimated that they would like to be- 
he come trustees, but the Referee always and properly, unless there is an overwhelm- 
ing demand on the part of the creditors for the appointment of some particular trus- 
ed tee, refuses to approve the selection of anyone but the regular trustee. Of 
ee course this is not done in an arbitrary way; is always explained by the trustee that if 
S$ only one estate is turned over to the trustee the compensation will be inadequate; and 
he it is explained to the creditors that this tan usually appointed is particularly. compe- 
li- tent to handle the estate. In that way the estates have been handled without confu- 
ag sion. The trustee has understood his business and the referee has not bothered. In 
of some jurisdictions the habit prevails of having a separate trustee in every bankruptcy 
on estate thus producing a great deal of trouble in explaining to the particular trustee 
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what he ought and ought not to do, and in bringing matters to a head. This particu- 
lar trustee in Gov. Crittenden’s court does nothing but act as trustee in bankruptcy. 
He devotes his entire time to it, and in that way, as I said, brings settlement of 
estates to a speedy conclusion, and this practice meets with the general approval of 
everybody interested. Indeed, so competent has this particular trustee become, that 
in some instances it has been pe eae that he go into adjacent States and take charge 
of stocks of goods there, but when that suggestion was made we were confronted 
with the provisions of the act, that he must be a resident of the district in which he 
was acting as trustee. 

Another proposition that has often confronted us as attorneys is this:- We have 
referees that give ten days’ notice of an application for an-order of sale, and then 
give ten days’ notice that the goods are to be sold, it thus requiring twenty days to 
sell a stock of goods; and in the meantime the rent is accumulating, insurance is go- 
ing on, and the goods, no matter of what the stock may be composed, are depreciat- 
ing at least to a certain extent, in value. In some cases is takes a month to declare 
an involuntary bankrupt a bankrupt; then if ten days’ notice more is to be given of 
the first meeting of creditors, and then at the first meeting of creditors ten days’ 
notice must be given for application for order of sale, then ten days for notice of sale, 
it will take at least two months from the time that the petition is filed until the sale 
is effected. 

Again, some referees think they must give ten days’ notice of a meeting to de- 
clare dividends, then ten days’ further notice is given that the dividends are going 
to be paid. All of these delays are exasperating to creditors, and particularly ob- 
jectionable to commercial lawyers. The compensation the lawyer receives is not 
adequate to the service that he renders, and the referee should aid the lawyer in the 
discharge of his duty quite as much as the lawyer should aid the referee in the dis- 
charge of his; and make it as easy as possible for the lawyer to close the estate as 
promptly as possible and get the dividend checks. 

At your invitation | have come from my home and given this address. I have 
been compensated by the exceedingly pleasant acquaintances I have formed at this 
meeting, and by the friendships which it has been my good fortune to renew. 

It would be an interesting thing for the student o1 sociology, or one of those in- 
dividuals who are continually crying that the world is growing worse instead of 
better, to have been with us to-day. We have with us a former President of the Na- 
tional Association of Credit Men, we have with us representative commercial 
lawyers, the National Association of Referees in Bankruptcy, who administer the 
details of the law, are in session, the judges before whom that law must be finally 
construed, have addressed you, we have dealt with a relation that in all ages and 
times has been of great importance, the relation of debtor and creditor. It is 
noticeable that discussion ‘has not been had, and the deliberations of this 
convention will not be held, in a spirit of greed or of avarice. It has 
been felt that a creditor should receive no more than his due, and that among 
creditors the race should not be to the swift, nor the battle to the strong, but that 
all should agree and simply be upon an equality before the law, thus recognizing 
the principle so beautifully outlined by Bishop Hooker many years ago that 

“Of law it cannot be less than acknowledged that her place is the bosom of God, 
her voice the harmony of the universe; the very least do feel her care, and the 
greatest are not exempted from her power.” 

In a broader sense, however, when we recall that in the days of ancient Rome 
it was possible for a debtor to be literally dismembered by his creditors, and when 
we take into consideration the wonderful change that has occurred in the centuries 
that have intervened, and read the law as it is enacted and as it is being amended, 
and read the decisions of the courts in construing that law, and when we near the 
discussions of those who are affected by the interpretations and enforcement of that 
law, we feel convinced more than ever that the poet was right when he said: 

“Through the ages 

“One increasing purpose runs. 

“And the progress of men’s minds is broadened 
“With the progress of the suns.’”” 

(Great applause.) 

President—The next subject will be: Open Congress on Duties of Referees. 

The Secretary read the paper of Mr. N. B. Smith, of New York, as follows: 


What Can a Referee Do to Make the Bankrupt Law More Popular? 
N. B. Situ. 


The fact cannot be disguised that the Bankrupt Law, in its administration and 
practical effect is unpopular with lawyers and with many of the creditor classes. 
This hostility arises partly from ignorance and misunderstanding or the persistent 
efforts of certain persons to bring the law into disrepute and to effect its repeal from 
interested motives. With lawyers from whom flippant criticisms are often heard, 
the unfavorable comments are founded upon an unwillingness to familiarize them- 
selves with the statute and its practice, or because they see in this speedy and in- 
expensive method of disposing of the estates of insolvents (which is the aim of 
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this law), a cutting off of the fees which they have been accustomed to receive from 
friendly local courts. 

It is conceded by all persons who have examined our present bankrupt law 
that it is the most equitable, beneficent and least expensive statute ever enacted 
in our country, for the collection and distribution of the assets of an insolvent. 
While the present law remains in force, no attorney can conscientiously advise a 
client to make a so-called assignment for the benefit of creditors. Whenever such 
an assigment is made, except in rare instances, the lawyer so advising has done so 
because he expects that a liberal percentage of the assets will be paid to him by a 
friendly assignee, or the assignor himself is dishonest, because he expects that his 
fraudulent transfers and concealment of his property may not be exposed and that 
in due course of time he will be able to resume business at the “old stand” and with 
nearly the same stock of goods. 

No persons are more immediately concerned in making the administration of 
this law more popular than are the referees. Most of the adverse criticism is 
directed against the referees, as they are held responsible for the unsatisfactory 
workings of the law. What, then, can the referees do to remove or allay this 
prejudice? At the risk of being charged with moralizing I venture a few sug- 
gestions : 

First—Referees should afford creditors all possible aid in the discovery and 
collection of assets belonging to the bankrupt’s estate. The primary object of the 
petitioner in a voluntary bankruptcy case is to obtain a discharge, and the duty of 
the referee to the bankrupt terminates when he makes a prompt report recom- 
mending that a discharge be granted, but he owes a different duty to the unfortunate 
creditors, and that is to see by all reasonable means that all the assets or property 
in which the bankrupt has any interest are brought to light and fully admin- 
istered. 

It is ,therefore, the duty of referees to give creditors an opportunity for a 
full and searching examination of the bankrupt, not only that property may be 
discovered, for the benefit of the estate, but also to ascertain whether the petitioner 
has violated any of the provisions of the statute. Such a proceeding may take . 
time, or subject the referee to inconvenience, but the rights and convenience of 
creditors should be recognized. 

Recently an attorney who had been employed by creditors to conduct an exam- 
ination of a bankrupt complained to me of his experience. The time for the 
hearing was fixed at 2 p. M.; the attorney travelled nearly 100 miles to reach 
the place where the examination was to be held, which was a town about 20 miles 
from the home of the referee. When the examination had been continued for a 
little less than an hour, the referee informed him that he must take the next train 
for his home, though another was scheduled to leave on the same railroad only a few 
hours later, for the town where the referee resided. The convenience or whim 
of the referee necessitated an adjournment, a long and expensive journey by 
the attorney, to attend on the adjourned day with about the same experience. 
It is needless to say that this lawyer was a bitter critic of practice before the 
referee in question. 

Even if no creditors appear at the first meeting, is it not the duty of a 
referee to examine the bankrupt briefly, so as to ascertain whether he has transferred 
property fraudulently, or to satisfy himself if inquiries should be made later on 
that the case is a fairly honest one? If creditors appear, and have not the means 
to employ counsel, or the one employed is incompetent and unfamiliar with 
the practice, it is the duty of the referee to assist by a reasonable examination 
in the discovery of assets, or to ascertain what has become of his property if 
bankrupt was in possession of any prior to the filing of his petition. 

The conclusion of the matter is, that in all cases every reasonable facility 
should be given to creditors for a full and searching examination of the bankrupt. 

Second—All letters of inquiry as to pending cases, whether good, bad or 
indifferent, should be fully and promptly answered. If written by illiterate persons 
and those unfamiliar with law practice, even though the inquiry seems foolsh, there is 
all the more reason why such letters should be answered. 

Sub-div. 3, section 30, provides that referees should furnish such informa- 
tion concerning the estates in process of administration before them as may be 
requested by the parties in interest. How often the complaint is heard from 
creditors and attorneys that they have written to referees for information as 
to pending cases and their letters received no response. Referees, by prompt at- 
tention to this duty, which may seem trivial, can do much to improve the bank- 
ruptcy practice in popular favor. ; 

Third—Referees should exercise great care in keeping the expenses of ad- 
ministration at the lowest. reasonable figure. The most serious criticism on the 
Bankruptcy Act of 1867, and the factor which contributed to its repeal more 
than any other, was founded upon the extravagant fees allowed to registers, 
marshals and assignees, and the fact that many estates were wasted in process 
of administration. The aim of the present statute is to provide a speedy and in- 
expensive method of administering the estates of insolvents. — 

I remember a creditor looked at me with much surprise, when I informed 
him that a dividend of 50 per cent. had been declared in an estate in which he 
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was interested, and that the expenses of administration, including an allowance 
of $50 to the attorney for the bankrupt, only amounted to about $225.00. This 
leads to the suggestion that the selection of a trustee wherever there are assets 
of any value is a matter of great importance. The appointment of a man of tact, 
good judgment and strict integrity as trustee, will oftentimes double the divi- 
dends. Let it be demonstrated by econemical conduct of cases that in courts 
of bankruptcy estates of insolvents can be settled with much less expense than in 
courts of insolvency under State laws. 

If referees will satisfy parties who are interested in the disposition of in- 
solvents’ estates that they are intent on keeping expenses down to a reasonable 
figure, and also that attorneys and trustees are not engaged in an effort to use up 
assets, then they will do much toward allaying the prejudice against the present 
bankruptcy practice. 

Fourth and in conclusion—Technical rulings and all methods of procedure 
which subject creditors to annoyance and expense in the allowance and filing of an 
uncontested claim should be avoided. , It should be remembered that a bank- 
ruptcy proceeding is a proceeding in equity and the paramount question in the 
adjustment of claims is “Is the alleged debt just and owing?” Why should proof 
of claim by returned for amendment because of some technical defect in its 
execution, if there are no assets in sight or if assets have been discovered, 
provided the bankrupt satisfied the referee that the claim is just? 

The representative of a commercial house, in a recent interview, when the name 
of a certain referee was mentioned, said, “Deliver me from appearing before 
him. He seems to delight in picking flaws and rejecting our proofs of claims.” 

These suggestions may seem commonplace, but if carried out, they may be 
potent factors in making the administration of the bankrupt law more satisfactory. 
While I do not contend that a referee should be lawyer, judge and jury, yet has 
he not something more to do than to sign orders which may be presented to him? 
After an order of reference is received and until a certificate of conformity is 
signed, or a final order is granted discharging trustee, is not the referee about 
the “whole thing,” for he is responsible in a very great measure for a prompt, 
economical and satisfactory disposition of the case. 


Referee Lewis, of Wisconsin: Mr. President—When I received the letter of 
our honored Secretary stating that I was assigned the duty of discussing this sub- 
ject, I was on the crest of the continent, on the Rocky Mountains, taking my vaca- 
tion. I wrote him that I was there not for the purpose of mental work, but to avoid 
it, and I religiously adhered to that resolution of mine, that I would not think of 
the Bankruptcy Law while I was there, and I returned only last Friday, and I have 
had no opportunity since to prepare anything upon this subject, and so what few re- 
marks I make will be wholly extemporaneous. 

I have listened with pleasure to the papers which have been read, and the very 
able paper just presented by our legal friend has so covered the scope of the duties 
of referees, that there seems little to be added. 

I have also listened to the paper from Referee Smith, and I wifl state that my 
speech or remarks as to the duties of Referees is covered pretty much by Sections 38 
and 39 of the Bankruptcy Act. I do not see much necessity of going. beyond 
that. I agree, however, with Referee Smith in saying that it is the duty of ref- 
erees to aid parties in bankruptcy courts. Take my district, and it is nearly as large 
as two or three of the New England States, and there is a large number of lawyers 
in the district, as there is in all of our States, I presume, who are acquainted with 
practice in the United States Courts. They have a fear of United States Courts 
and dread to go into them. They do not take the pains to study up the Bank- 
ruptcy Law and its practice, and so it is necessary, in many cases, to aid such 
attorneys in getting into court, and somewhat supervise their proceedings. 
Now there are probably in every town in the State of Wisconsin, and I presume 
the same condition of things exists to a greater or less extent in other states, persons 
whom it was intended should receive the aid of the Bankruptcy Act and be dis- 
charged from old debts which have kept them down for years. If there were in 
each of these places attorneys who would acquaint themselves with the law, and the 
simplicity and the ease with which proceedings can be begun and carried out, the 
number of those who would receive the benefit of the law would be very. largely 
increased. The referee should therefore be a teacher as well as a judge. 

Another thing which I think it is the duty of the referee to do is this: Of 
course it goes without saying that he should execute the law according to its spirit 
and letter, honestly—but he should try to make the administration of the law eco- 
nomical. 

It is these lawyers in the country districts and counties that are opposing, and 
creating the prejudice against the Bankruptcy Law; it interferes with their local 
business somewhat, and if they would be more energetic and study the Bankruptcy 
Law, they would find perhaps their income would not be decreased by its existence 
upon the statute book. It is one of the most painful duties, I think, of the referee 
to keep the administration of bankrupt estates, within bounds, to pass upon attorneys’ 
fees for services, to see that unnecessary actions are not begun or unnecessary steps 
taken in bankruptcy proceedings. 
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I do not understand quite how our honored President ma: to have one man 
anpointed trustee in nearly all bankruptcy cases. If a petition is filed, voluntary or in- 
voluntary, in our courts, there is at once a race by our attorneys to reach creditors, get 
them to send their claims to them with powers of attorney, and endeavor to elect a 
trustee who will employ them as attorneys in the case. I do not that 
it is the duty of the referee, where a majority (in number and amount of claim) 
of creditors has selected a certain man, unless there is objection to his character 
or his ability, to overrule the election made by the creditors. I have not séen that 
to be my duty, and have generally acquiesced in the action of the creditors. There 
are occasions where I have overruled them because the location of the trustee elected 
was not near to the property, or because he was not a man who I thought had suffi- 
cient business ability to discharge the duties as he ought to; in such cases I have 
taken the responsibility of overruling the election, but it has been very rare, and I 
feel largely helpless in those matters. I do not know what experience my brother 
referees have had in this respect. 

Another thing which I have tried to keep within minimum limits is the appoint- 
ment of receivers in small estates; where they see there are a few assets attorneys 
will look up a creditor and petition for a receiver. In most of these cases I find it 
unnecessary, and I try to check that as much as possible. We all understand, I 
think, the duties of receivers in these respects, and probably there is very little diff- 
erence of opinion as to the mode of proceeding. 

I believe the law should stand, and while the Ray Amendment to the Bank- 
ruptcy Law will perfect it, and we are all heartily in favor of its adoption, there 
are many other things which are coming up and arising in bankruptcy proceedings, 
which seem to require further legislation. A case has recently come to my atten- 
tion, to which I will allude, although it is hardly germane to my subject. A e 
corporation in Illinois, the Elgin Creamery Company, went into bankruptcy. It 
operated a large number of creameries in Illinois and Iowa, and some severity 
creameries in the State of Wisconsin. The bankruptcy proceedings are pending in 
the Northern District of Illinois now; there are likely to be many controversies aris- 
ing in Wisconsin; some parties are removing the machinery under various claims 
of title. Now how can that be protected? Our judge is away; Judge Seaman has 
made orders appointing the same receiver in Wisconsin that was appointed in 
Illinois. He takes it that he had the right to do so under the plenary equitable pow- 
ers given bankruptcy courts, and the question is as to the mode of proceeding. I 
think the Bankruptcy Law should provide for ancillary bankruptcy proceedings 
in such cases in other states, similar to ancillary proceedings in case of foreclosure 
of mortgages on railroads, where they pass through different states—something of 
that kind, it seems to me, should be brought to the attention of Congress for such 
cases as those. Moreover, large corporations and business men are doing an in- 
ter-state business more and more, and the necessity of such legislation to perfect 
the law is apparent, and the legislation should be adopted (applause). 

President—We are very much obliged to you, Mr. Smith, and wish you would 
come to us oftener, and be sure to come unprepared, for then you will teach us a 
great deal in bankruptcy law. 

The next subject will be in open congress on the subject of expenses of 
administration in State and federal systems. I will call on Referee Paul V. Cary, of 
Wisconsin. 


Expenses of Administration in State and Federal Systems. 
REFEREE Pau V. Cary, OF WISCONSIN. 


Mr. Cary—Mr. President and Gentlemen of the Convention: When I received 
this program and saw that I was scheduled to address this convention in the open 
congress on this subject, I was in hopes that there would be at least three or four 
others of the leaders under the same head to help me out. Apparently I am the 
only one thus far ready, I come prepared with only a few words to say; but I think 
it is a prolific subject, and I trust that it will be dealt. with more fully in the question 
box and open discussion to follow. 


Expenses of administration in State and Federal systems. 


“Expenses of Administration.” In this apparently self-justifying phrase, a 
majority of laymen, and especially of creditors, see in their mind’s eyes, a thief, but 
thinly veiled, who has openly, and with the sanction of law, despoiled them of the 
greater share, if n.* all of what is justly due them from the bankrupt or insolvent 
estate. When I speak of laymen and creditors in this connection, I do not include 
the well-informed professional creditman, for he is too well-informed. to believe 
that any bankrupt estate can be safely and properly administered without neces- 
sarily incurring a reasonable expense. It must be admitted, however, that this 
feeling on the part of the creditor has not been, and is not now, in some cases 
entirely without justification. On reading the three bare cold: figures contained 
in a newspaper report, upon the closing of an insolvent or bankrupt estate; first, 
total amount received by assignee or trustee,-so much; second, total amount 
to creditors, so much; third, expenses of administration, so much; the third figure 
is apt to look abnormally large in proportion to the second, and in some. cases 
startlingly large; and it is quite impossible for him to conceive of why this should 
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be so unless the final report of the assignee or trustee is taken up and gone over in 
detail, and the necessity of each item of expenditure explained to him, and 
even then the amount of expenditure is by no means in all cases, 
justified. We are all too familiar with the disgusted final comment of the creditor, 
“the lawyers got it all.” I do not feel qualified to give any fair comparison of 
expenses of administration under the bankrupt act of ’67 and the various State 
systems with the bankrupt act of ‘98, for the reason that the Act of 1867 was 
before my day, and my experience as a practitioner under the state systems has 
been extremely limited. But from the information which I have thus far been able 
to gather, I conclude that the excessive expense of administration under the Act 
of ’67 was one of the greatest defects of that act, and perhaps was what caused 
the dissatisfaction that resulted in its repeal. Under the various State systems this 
same element has been one of the most fruitful causes of dissatisfaction. It is un- 
doubtedly true that there has always been an element in every community, made 
up of lawyers and laymen as well, who have ever looked upon insolvent estates 
as their legitimate prey, and have swooped down upon every failure of any 
magnitude like a lot of vultures and harpies, and fought for the sinecures that 
would result. I venture to say that many a man is to-day living in affluence upon 
the receivers and assignees’ fees which he has derived from the many failures which 
occurred in 1893. 

But is the creditor materially better off under the Bankruptcy Act of 1808? 
This question has been decisively answered in the affirmative by those best qualified 
to judge; and when I say by those best qualified to judge; I refer especially to the 
credit men of the large mercantile houses throughout the country. They have 
expressed their opinion in no uncertain terms in the resolutions adopted by them 
in their various conventions, and in other ways. 

In conclusion, I would say a word as to the details wherein I believe expenses 
are reduced under the Act of 1898, and of the important functions and duties of the 
referee in that connection. In the first place then, as to the compensation of the 
trustee, referee and clerk; this is definitely fixed by the act, and I have failed to 
find any one, from the most ignorant to the most well-informed creditor, or any one 
else in any way interested, who says or believes that this compensation is too 
high. In these three items alone there is an enormous saving to bankrupt estates, 
as compared with those administered under the Act of 1867, and under State 
systems. Next, as to fees of counsel, herein, I believe that there is another great 
saving. The Act especially limiting the number of such fees to be allowed, relieves 
the court from the duty of passing upon whether or not fees shall be allowed to 
counsel for various creditors, who claim to have rendered services beneficial to the 
whole estate. Such claims are simply barred out and are presented, so far as 
I know 

As to all expenses other than the compensation of the trustee, referee and 
clerk, they are necessarily left to be passed upon by the court, that is by the referee, 
subject to review by the judge. And herein is one of the most difficult duties of 
the referee, as well as one of his gravest responsibilities. The judge has confidence 
in his referees, and probably will not disturb a referee’s finding as to the necessity 
or reasonableness of a charge unless it is made clearly to appear that the same 
is manifestly improper. Early in every case the bankrupt’s exemptions are set off. 
The referee must allow the bankrupt fully as much as the statute provides, and no 
more. After this is done, it seems that the plain duty of the referee is to have. an 
eye single to the welfare of the creditors, to see that as much as possible of the 
estate shall be actually paid to them, not showing any favor between those secured, 
those entitled to priority, and the unsecured creditors. On the other hand, in order 
that this end may be accomplished with safety to all. concerned, competent assist- 
ance must be employed, both in the way of counsel and otherwise; and competent 
assistance cannot be secured without the payment of a fair and reasonable com- 
pensation. But no one is entitled to more than a fair and reasonable stipend. 

If the referee will stand firm against all unreasonable and unfair assaults upon 
the assets of the estate, it will: soon become generally known and understood, that 
in his court every man is worthy of his hire, and no more, and that he will under 
no circumstances receive more; then I believe that the expenses of administration 

under the Act of 1898 will be far and away less than those under the various 
State systems, and I believe that the referees are taking this stand, that they 
will continue to do so, and that the expenses of administration under the Act of 
1898, are being kept as low as honest and painstaking endeavor can keep them. 


Expenses of Administration in State and Federal Systems. 


ALEXANDER PROUDFIT. 


Mr. Chairman and Gentlemen of the Convention: 

Having been among others, designated to present my views upon the subject 
of “Expenses ‘of Administration in the State and Federal Systems,” I am con- 
strained to admit that I aproach the subject with no little degree of embarrass- 
ment, for the reason that the expenses of the administration of estates in the State 
courts of the country are so varied, that I must necessarily find it difficult to draw 4 
comparison whereby a correct conclusion might be arrived at. The truth is, there 
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is hardly any analogy between the two. The practice in said courts is so different 
and diverges so widely, and the services rendered so unlike, that to attempt to 
place them on parallel lines would probably be unjust both to the State and 
Federal jurisdictions. I will, therefore, confine myself to a comparison of the 
costs of administration of a given case under the laws of the State of Georgia and 
the Bankruptcy Act of 1898, and my conclusions will be based upon an experience 
lasting through a number of years. I will take for instance a case where A sues 
B in the State Court on demand for $5,000. To simply reduce this claim to judgment 
without litigation, the cost would not probably .exceed $15. But as usual in such 
cases where so large an amount is involved, a protracted litigation ensues, several 
days are consumed in the trial of the issues made. A verdict is rendered, a motion 
is made for a new trial and the case is carried to the Supreme Court. The costs 
of taking the record to the Appellate Court cannot be less than $100, this includes 
the fees of the stenographer which under the State law is double the amount allowed 
by the Bankruptcy Act. The cost in the Appellate Court is $10, the case is sent 
back for a rehearing, and the same ground is gone over again, of course the fees 
of the stenographer are about the same, but for the purposes of this paper, I will 
reduce them to one-half of the first amount. The additional fees of the Clerk and 
Sheriff will amount to $25. The defendant applies for an exemption which under 
the laws of Georgia, is $1,600, The costs for having such set apart to him at 4 
minimum figure would be $25. The property is then advertised and sold by the 
Sheriff for the sum of $5,000. The commission of the Sheriff on this sum, including 
the making of a deed to the purchaser and other incidentals would be $76.10. 
This will make a total cost of $276.10, leaving a balance of $3,123.90 to be dis- 
tributed to only one creditor of the defendant, and this, too, under a judgment 
obtained within four months of the commencement of bankruptcy proceedings. 

Now, I will inquire, what would be the result of such a case in a court of 
bankruptcy? In the first place the lien of such creditor would a nullity. To 
administer this case in bankruptcy, the total cost, including, referees’ commission, 
trustees’ commission, fees of a stenographer, and all other expenses, including the 
discharge of the bankrupt, would be $239.50. This amount added to the exemption 
allowed, would leave in the hands of the trustee to be applied as a dividend to 
his creditors the sum of $3,160.50. Suppose the estimate I make of the costs is too 
small, and for the purposes of the argument, we will say there remains with the 
trustee the sum of $3,000 to be distributed among twenty creditors whose total 
claims amount to $10,000. This will give the general creditors of the bankrupt a 
dividend of 30 per cent., whereas under the State laws only one of its creditors 
would be a beneficiary? Can any sane man thuthfully contend that legislation which 
produces such results is vicious? Yet some of its opponents have so denominated 
the present Bankruptcy Law. 

I do not assert positively that the compendium of thé relative costs in the 
hypothetical case used is absolutely correct, but it is approximately so, only I have 
added more to the costs in the bankruptcy court than is warranted. I could cite 
numerous instances of the extravagance of the administration of estates in the State 
courts of Georgia, but it would be like “piling Pelion upon Ossa” to attempt it. I 
can, however, assert that ordinarily the costs of administration of bankrupt estates 
for the Southern District of Georgia will not exceed 8 per cent., and in many cases 
very much less, but from a careful analysis of all the cases for the year ending 
September 30, 1901, made under the direction of the Honorable Emory Speer, 
judge of said district, the costs of administration was between 6 and 8 per cent. 
I would be glad to go more into detail in comparing the expenses of administration 
in the State and federal systems, but as my time is limited, I must desist. 

Of course it cannot be denied but that the present bankruptcy act is deficient in 
some respects, but the amendments which were proposed by the Honorable George 
W. Ray, of New York, and which have been passed in the Lower House of Congress, 
if agreed to by the Senate, will to a very great extent remedy many of the evils 
which now exist. Yet, in my opinion, they are not sufficient. There should be some 
legislation in regard to other portions of the act, and which are not specified in 
the amendments. Among them, I refer to Section 6a in reference to exemptions. 
In my judgment the amount allowed as a homestead should be uniform all over 
the country, and such sums should not exceed $750. The bankruptcy law is based 
mainly upon the principles of humanity, and when a debtor is insolvent, with no 
hope of paying his debts, the law comes to his relief and says, surrender honestly 
what you have, and relief will be given you, not only that, but to provide for your 
necessities, a certain amount will be exempted to you. Yet I can see no justice in 
giving to the bankrupt a greater amount than probably he commenced with in addi- 
tion to relieving him of his debts. 

There is one other grave evil which exists in reference to an honest administra- 
tion of the bankruptcy law. I refer to what is known as “secret” or pocket mort- 
gages. It frequently happens that the bankrupt executes mortgages, and the creditor 
holds the same, without placing the same upon record. It is impossible for the 
general creditor to discover the existence of such liens, and the first intimation he 
has of the same is when he is confronted with it in a court of bankruptcy. A 
failure to place such liens upon record, so that the world may be put upon notice, 
is not only a glaring fraud, but a source of litigation as well as expense in the 
administration of estates in bankruptcy. In many of the States record of such liens 
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is imperative. In Georgia no record is required. My judgment is that the act should 
be amended so as to require all such documents to be recorded within a reasonable 
time, or else to become inoperative. If this were done, the most beneficial results 
would accrue therefrom. 

There is still another proposition which should be incorporated in act. 
Section 7, paragraph 9, of the present law provides among other things, that in the 
examination of the bankrupt no testimony given by him shall be used against him 
in any criminal proceeding. It seems by a general consensus of opinion, this section 
affords no protection to the bankrupt on account of that portion of the Constitu- 
tion of the United States which provides that no person shall in any criminal | 
case be a witness against himself. In the case of Councilman versus Hitchcock, | 
cited in the 142 U. S$. S. Courts Reports, that Court declares: “That we are clearly 
of the opinion that no statute which leaves a party or witness subject to prosecu- 
tion after he answers incriminating questions put to him, can have the effect of 
supplanting a privilege offered by the Constitution.” While this decision was not 
made under the present bankruptcy act, but was made in construing the inter- 
State Commerce law, which has a similar provision to the one referred to, I do 
not pretend to say that Congress has any power to pass any law in derogation of 
the rights of the citizen, but of one thing I am sure, and that is, that whenever 
a bankrupt refuses to disclose facts in regard to a proper administration of his 
estate, and fortifies himself upon a constitutional right, it should be an absolute 
bar to his discharge. Unless some provision of this kind is made, a bankrupt how- 
ever dishonestly he may have acted towards his creditors, cannot be required to 
give any information which in his opinion might tend to criminate him. He can 
ay refuse to answer any question, and at the same time, he can without 

ear queue before the court with his pockets filled with his ill-gotten gains, and 
defy the court to reach him by any process known to it. Surely there should be 
some remedy for this. 

The bankruptcy law was not enacted for the purpose of benefitting the thieves 
of the country. It was for the honest debtor who surrenders that which he has to his 
creditors, and whenever Congress shall throw around the commercial world the zgis 
of its protection and those who desire to avail themselves of this beneficent law, 
shall be required under certain pains and penalties to act honestly with his creditor, 
then we will hear of no further complaint of the bankruptcy law. 

I have noticed the discussions which have taken place in the House of Repre- 
sentatives on the amendments offered by Mr. Ray. I am satisfied that no member 
of that intelligent body would wilfully malign, without the most convincing proof, 
nor impute to any one who is charged with the administration of the law, a violation 
of their oaths, yet it would seem from some of the arguments made in oppositon 
to the law that in some sections of the country there has been so much malfeasance 
by those charged with its execution, that an ineffable stigma would be placed upon 
the country by continuing the law longer in force. All such arguments are utterly 
unwarranted. I deny most emphatically the statement that the bankruptcy courts 
are run chiefly in the-interest of its officers. ‘The compensation of every officer 
is fixed by law, and under my observation I have yet to discover a single instance 
whereby anything of either an immoral or criminal nature has been attributed to 
to any one of the hundreds of referees and the thousands of trustees who have ad- 
ministered the present law since its enactment. So all such statements are not only 
puerile but without any foundation. This fact speaks well for the so-called “vicious 
legislation.” 

It would be useless for me in this paper to attempt to controvert the charges 
so made in Congress. There is one thing, however, I will say, and that is, that 
from the experience gathered through a long course of years, the costs of admin- 
istration in the bankruptcy courts compared to those in the State Courts dwindle 
into insignificance, and to make an effort to compile them would require months 
of labor. 

It cannot be denied that the present bankruptcy law affects to some extent the busi- 
ness in the State Courts, but when the general public understands, that however small 
their proportionate share of-the estate of a bankrupt will be, they will undoubtedly 
receive it, and even with the law as it now stands, is far more preferable than to be 
remanded to the State Courts and to the operation of State insolvency laws. Under 
the bankruptcy law, “Equality is equity,” 2d instead of the ominous word “Banish 
hope all ye who enter here” those who do enter can come with the full assurance 
that every right will be protected, and no distinction is made in the distribution of 
the estate of the bankrupt. : 

No civilized country can afford to be without a bankruptcy law. It is a pro 
tection to the unfortunate creditor as well as to the honest debtor. It lifts the 
latter upen a higher plane, it elevates him in his own estimation and revives in him 
new hope in life. It is not unjust to the creditor. And to the debtor, when the 
whole world seems a dreary waste, the silver lining breaks forth in a glittering 
effulgence, and with its. halo his burdened heart is lightened, and his fireside oncé 

more the abode of contentment. 
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President—The next paper will be on the subject of the Bankruptcy Law from 
the Credit Man’s Point of View, which will be read by Mr. i M. Battin, 
President of the Milwaukee Credit Men’s Association (applause). 


The Bankruptcy Law from the Credit Man’s Point of View. 
H. M. BATTIN, 


_We credit men, you know, are usually busy men, devoting our time to making 
business while you devote yourselves to settling bad business that has been made 
(laughter). 

I appreciate very much the fact that your convention has made a” place 
on the programme to-day for the credit men and I likewise deprecate the fact 
that credit men as a rule are not public speakers. There is no question but that 
credit men generally are gifted with the talent to make themselves thoroughly 
understood by those with whom they have business relations, but there is a decided 
difference between a straightforward business letter and an address upon the 
subject of the Bankruptcy Law. So much has been said upon this subject by 
credit men, referees in ruptcy, attorneys, etc., that it would seem almost an im- 
possibility to find any phase of the law that has not been thoroughly discussed and 
turned over under the seaching rays of popular investigation. The much dis- 
cussed Section 57-g seems to be a point around which the general talk and investiga- 
tion has been perpetually revolving. This, because of the fact that to the credit 
men, representing large commercia] and manufacturing interests, there seems to be 
a decided unfairness in the interpretation of this clause by the several judges who 
have had cases to decide. It is not the purpose of the credit mén to question the 
ability or sincerity of the judiciary, especially after the highest tribunal of this 
grand republic of ours has set at rest by their recent decision exactly what may be 
expected under this particular section of the law. It does not seem equity toa fair- 
minded business man that any law should be so construed as to practically make 
preferences when the intent of the law is to prevent the same. It does not and has not 
seemed right to the large commercial interests of this country that one creditor 
should stand in any better light than any other creditor in the case of a bank- 
ruptcy. To illustrate: A. owes B. $2,000 and C. $2,000. Within the space: of four 
months before A. goes into bankruptcy he has paid. B. $2,000, the full amount of 
his claim and he has paid C. $1,000, or 50 per cent. of his claim. According to the 
ruling it is necessary for C. in order to file claim for the balance of $1,000 owing 
him to return the $1,000 received which I believe I am correct. in saying is seldom 
if ever done, the result. being that C. is not permitted to file a claim for the unpaid 
portion. of his account and must necessarily lose it, preferring to do this rather than 
surrender cash actually received and take chances of probable receipts. 

The Milwaukee Association of Credit: Men after due and deliberate: considera- 
tion of the present Bankruptcy Law and the amendments: known as the Ray Bilt 
announced the following: 

A federal bankruptcy system in our opinion and from our experience in every 
respect is the best method for the administration of insolvent estates. It not only 
gives better control of assets by creditors, is less expensive in its administration, 
prevents the possibility of preferences. and other frauds, but it also prevents failures 
for the reason that under some assignment laws it was possible for creditors to 
force preferences which. conduct is now prevented under the Bankruptcy System 
and such creditors are thus. obliged. rather to assist and uphold an unfortusate 
debtor can cause his. failure; such action practically being the means of leading to 
eventual success such unfortunate debtor. Dividends realized may not be larger, 
but they are more equitably divided. A number of compromises made by debtors 
have come to our notice since the present Bankruptcy Law went into effect, which 
never could have been effected under any system permitting preferences: to be 
given to any creditors. In our opinion the time has arrived when a debtor's estate 
should realize not less than 33 1/3 per cent. of its legitimate liabilities as a prior 
condition of the debtor’s discharge. Such a requirement would have the ssn 
of preventing men from engaging in or conducting a business for which they are 
entirely incompetent and in which they are a hindrance only to those who are 
competent and whose determination it is to pay their every liability. In general we 
approve changes suggested by the Bill (H. R., 14,187) introduced by Mr. Ray in the 
House of Representatives February 13, 1901. The law should be so amended that 
partial payments on account be retained, unless there be reasonable cause to believe 
that a preference was intended. s 

As credit men we believe that we have the co-operation of the Referees in 
Bankruptcy throughout the country in an effort to remedy the present Bankruptcy 
Law. The Ray amendments, which have passed the House of Representatives, are 
in the main satisfactory to the rank and file of general business interests, and be it 
remembered that the passage of these amendments was made possible only after 
hard work performed by the referees and the credit men in conjunction. The fate 
of these amendments rests with the United States Senate and it is to be hoped that 
the influence brought to bear by the commercial. world represented by Boards: of 
Trade, Merchants and Manufacturers’ Associations and Credit Men’s Associations, 
together with the aid and assistance which we may reasonably expect from the 
Referees in Bankruptcy will be sufficient to guarantee the passage of these amend- 
ments by the Senate. It is true that all laws meet with some opposition. The 
individual who is bent upon robbing his neighbor’s hen roost or in committing some 
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other depredation not consistent with good citizenship deplores the penal code, 
likewise the business man who is so narrow and selfish as to think only of his 
individual interests finds much fault with the Bankruptcy Law or any law that in 
any manner deprives him of obtaining the preferences which have largely been his 
stock in trade. The credit men, as a rule, want only that which is right. They are 
interested in aiding and assisting in the passage of laws and in the amendment of 
existing laws that should result in the greatest good to the greatest number. It is 
their desire to make it less possible for the guilty to escape and easier for the 
unfortunate, honest, conservative business man to adjust his financial difficulties 
satisfactorily. When we consider the vast volume of business that is transacted on 
credit: it must be admitted that assignment laws, bankruptcy laws and in fact all 
commercial laws should be so drafted and so interpreted as to protect the honest 
trader and to severely punish the crafty schemer who will always be with us so 
long as the world shall endure. 


Gentlemen, I thank you and want to request you on behalf of the 
Milwaukee Association of Credit Men to join us to-night at dinner at White- 
fish Bay. Those of you who have your ladies, bring them with you; we will 
try to give you a pleasant time. The cars will leave Wisconsin street and Broadway 
at 6 o'clock. We will take you out to Whitefish Bay, the famous resort of 
Milwaukee, feed you well and treat you well, and we want you to come out and 
have a good time (applause). 

Mr. Wise—The Executive Committee announces a change in the programme. 
We desire to have now presented the appointment of the committee to nominate 
officers and to have that committee report at the opening of the morning session, and 
the election of officers to follow such report. 

President—I will nominate Messrs. Olmstead, Clapp and Raab as the Nominat- 
ing Committee. 

As an Auditing Committee I will nominate Mr. Remington, Mr. Jones and 
Mr. Neeper. 

The next subject will be question-box and general discussion. 

Mr. Paul V. Cary, of Wisconsin—There is one question that occurred to 
me that I would like to mention briefly, and hear, if possible, the views of some 
of my brother referees upon it; it has bothered me some in the practice. It was 
brought up by Mr. Krauthoff in his address and his suggestion was that the 
referee should pay dividend checks to the attorneys for creditors. Now, attorneys 
for creditors have frequently written me that the trustee has made out dividend 
checks directly to the creditors, and wished that I would have him make them 
out to them. I may be mistaken, but my view of the law and my practice have 
been this: I make out my dividend sheet, putting thereon, opposite the name of 
each claimant, the name of the attorney representing him, and send it to ‘the 
trustee; thereupon the trustee prepares the checks without any direction from me 
as to whether they should be made ‘to the attorneys or to the claimants them- 
selves, and sends them to me to countersign. I then countersign them and return 
them to the trustee to pay. It has not been my view that the referee should draw 
the checks or send them to either the creditors or their attorneys; it has seemed 
to me that this duty devolves upon the trustee; that when the referee hands the 
dividend sheet to the trustee, his responsibility as ‘far as the payment of dividends 
goes ceases, and then becomes the responsibility of the trustee. 

Some trustees in cases before me have adopted the system of making the 
checks out to the claimants and sending them to their attorneys. Such checks, of 
course, are readily countersigned by myself, and I am always willing to countersign 
checks made out to attorneys when there is a notation upon each check as to what 
claim it is drawn for; but it has been my view that the trustee is responsible, and 
not the referee, as to where the checks go and to whom they are made out, and I 
have felt that it would be taking an unwarranted liberty on my part to interfere 
with the trustee in this matter, feeling that the responsibility was his, and I have 
so informed attorneys writing me in reference to the matter. However, I would 
be pleased to hear the views of any of my brother referees upon this subject. 

Mr. Slonecker, of Kansas—In our jurisdiction, under the direction of: the 
judge, the checks issued by the trustee in payment of dividends are all to be 
countersigned by the referee. In order to prevent the circumlocution which is 
apparent from Mr. Cary’s practice, at the same time that the dividend sheet 
is prepared checks are prepared and made payable to the order of the attorney, 
if there is one, and countersigned by the referee, and the checks and dividend 
sheet both go to the trustee, and all he has to do is to see that the checks are 
made out properly, for the proper amount, sign them and hand them over to the 
attorney, if there is one, or send them to the creditor if there is not. I think it 
saves just that much trouble, and in addition to that I am sure then that the 
money goes where it belongs, and that no checks are drawn on the bank without 
the absolute knowledge of the referee. I think the attorneys are entitled to draw 
the money just as they are in any other case. 

Mr. Clapp, of Missouri—In my district the dividend sheet is made out, and 
wherever there is an attorney in fact and wherever he has filed the form under 
the general order, there are put down on the dividend sheet the creditor’s. name, 
amount of the claim as allowed, and amount of dividend, and then under that is put 
the name of the attorney in fact, and in casés of that kind the trustee draws a check 


8 








oa te a ert osew Anna 


a 


A—- 2 


—oArmA AA HH SHO eee er Ba saweeawneen 


“ea AO 


Ob Ghent o> cb m 





is 
in 
‘is 
re 
of 


he 
es 
on 
all 
st 
sO 


he 
ill 
ay 
nd 


ne. 
ate 
nd 


nd 


to 
me 
vas 
the 
eys 
nd 
em 
ave 

of 
the 
me 
‘m- 
arn 
aw 
ned 
the 
nds 


the 

of 
ign 
hat 
and 
dl 
fere 
ave 
nuld 


the 


1 is 
heet 
ney, 
lend 

are 

the 
k it 

the 
nout 
raw 


and 
nder 
ame, 
put 
heck 


UM | 


. 
to the order of the attorney in fact. Otherwise I have always instructed the 
trustee that he could not draw a check to the attorney, unless he had on file with 
me as referee a general power of attorney authorizing him to receive money; and 
the check in that case goes back to the creditor. 

Mr. Lewis, of Wisconsin—I draw up the dividend sheet and do not require a 
power of attorney from the attorney, but if the attorney files a claim and proves it 
up, and puts his name as attorney upon the back of the claim, I insert his name 
in the dividend sheet as attorney for the creditor. I draw the checks, payable to 
the attorney for the creditor, and below place the name of the creditor, and it 
can be easily traced. I do not believe in these powers of attorney in bankruptcy 
proceedings very much, and I do not carry them any further than the absolute 
letter of the law requires. 

Mr. Neeper, of Missouri—I think the law shows us very clearly what is our 
duty in this connection. There is a form described by the Supreme Court attached 
to a letter that must be sent out by the trustee to each creditor, that form direct- 
ing the trustee as to the disposition of the check, and unless the creditor himself 
has previously filed or signed a general letter of attorney in fact or in this letter 
directs some other disposition of the check, I always make it out payable to the 
creditor; and I believe that is the only manner in which the referee can safely pro- 
ceed. I do not know what has been the experience of all the referees, but I am very 
sorry to say that in a-great many towns there are attorneys who through some 
means or other succeed in getting hold of claims; they.succeed in collecting. many 
of them, but fail when it comes to remitting. Being jealous of the good repute of 
the administration of the Bankruptcy Law, I do not propose that anything of the 
kind shall occur-in my district, without a direct order from the creditor. 

Secretary Gunnison—I fear that my friend Neeper would frequently get into 
difficulty if he pursued that course. Suppose a creditor were to give to his attorney 
a general power of attorney (which permits him to collect the dividends)}-and 
then he afterwards signs this letter which is sent out, and which I always*send, 
directing that it be paid to some other person. I have had that happen on séveral 
occasions, and I have been in somewhat of a quandary as to the result of it. 

Mr. Wise—That would constitute a revocation of the power of attorney, 
would it not? 

Secretary—It is not a revocation, because the power of attorney is formal 
while the letter is informal. I got around the difficulty by making the check 
payable to the creditor or his attorney, and I deliver it to the attorney and he 
can do with it as he likes; I do that wherever there is a power of attorney filed. 

Mr. Jones, of Milwaukee—I do not believe that it is intended that the referee 
should be godfather, godmother or guardian for any creditor. If a creditor. is 
willing to trust his claim to a dishonest lawyer,:he takes his own chances. I hold 
that-we must deal with them just as we do when we practice at the bar. When 
you file a paper in court and obtain a judgment, the money is paid to you as 
attorney; and so in bankruptcy proceedings, when a proof of claim is filed bearing 
the endorsement of an attorney who has been admitted to practice in that court, 
you assume that. the creditor has trusted him. Is it any business of yours to 
question that man’s ability to pay, or whether he will pay? My practice is to 
draw the dividend sheet and send a certified copy of it to the trustee; the trustee 
makes the checks ; I have never made a check; he brings those checks to me; my clerk 
then checks them off with the dividend sheet and I countersign them, with instruc- 
tions to the trustees that whenever any claim is filed by an attorney and _ his 
name appears on the dividend sheet that that money must be paid to the attorney, 
as it belongs to him. I am not going to assume that that attorney or any 
attorney is going to use up that money. If a creditor has trusted him, why should 
not I? It seems to me that that is the only fair way. I have never followed 
the form referred to. The rule, as I understand it, is, that in declaring dividends, 
notice shall be given to creditors of a meeting at which the dividend will be 
declared. As a rule nobody appears, and, as far as I am concerned, I declare the 
dividend and the trustee pays out the checks, I have a case on hand where I 
declared the dividend over a week ago, and not a check has been presented to me 
for countersigning yet, but I have nothing further to do with the matter until the 
checks are presented to me. I do not suppose that any referee pays the dividend; 
it is the trustee who pays it; and the rule with me is to direct the trustee to 
pay to the attorney who files the claim. It is the only right and proper way. 

Secretary—Do you put on your check any designation as to the creditor? 

Mr. Jones—No, the trustee has that in his stub-book. 

Mr. Wise—I am one of those fellows that follow the forms. I send that 
notice out after the declaration of the dividend; I always try to have the attorneys 
get the money when I think they are entitled to it, when they have filed a power 
of attorney. It is of necessity in New York City, where we have 10,000 practising 
lawyers, that some of them are not couleur de rose exactly; so for purposes of 
identification, and as a matter of convenience, where one law firm may possibly 
represent 2, 5, 10 or 20 claims in the proceeding, I always make the check payable 
to the creditor (so as to have the trustee armed with a return voucher in respect to 
that particular claim), or to the firm of attorneys, so that they can draw the 
money if they are entitled to draw it. It puts a little responsibility on the bank, too, 
in paying, I cannot see that there is any confusion or trouble; indeed, is it not 
the safest rule to follow? 
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creditor, but may be delivered to the attorneys representing the 
It lies then between the attorney and the creditor as to who gets 


President—Did you have any difficulty as a reason for that rule? 

Mr. Fisher—I cannot inform you just what was the occasion of the question 
arising. I have known of attorneys in my town, reputable attorneys, known by 
the banks to be reputable attorneys, assuming tosendorse the creditor's name 

pon the check themselves as attorneys and im=that way they get the money 

and are allowed to take their fees, e they are known to the bank to be 
reputable and responsible, and I assume that affords them full protection. But at 
least it relieves the trustee of any chance of liability, it seems to me, in case of 
any fraudulent act. 


Mr. Ryan, of Indiana—I believe that suggestion is good in that it relieves 
the trustee, and I want to ada that it relieves the referee, too. Under the rule the 
$ would direct that the payments be made to creditors, and, the trustee 
following the dividend sheet of the referee and making the check payable directly to 
the creditor, the record would show that the referee has absolutely followed the 
requiretiiétits of the law. So far as the letter that Mr. Neeper cites is concerned, I 
believé that the letter recites that he will pay a dividend at a certain date. 

Mr. Neeper—The trustee sends that notice. 

Mr. Ryan—It seems to me that that letter, and I have examined it a number 
of times, contains immateriality from one end to the other, including the notice 
at the end of it. The referee sends the notice that a dividend has been declared 
and will be payable on a certain day. After this dividend sheet has been prepared 
and put in the hands of the trustee, his duty is plain, and his responsibility. rests 
j on his shoulders, because the referee has carried the burden as to who the 
check shall be made payable to. The practice in my district has been simply for 
the referee to approve the claims as they come in, and require, if they are filed 
attorneys, as Mr. Clapp suggested, that the attorney file his power of attorney wit 
the claim that is entered on the docket at that time, and then when the dividend 
post is made there can be no question as to who the checks will be payable to. 

think in future our practice will be to make payment directly to the creditor, as 
Mr. Fisher suggests, and if the attorney is the duly authorized attorney he runs no 
risk in endorsing his client’s name on the check by himself. 

President—We have a set of disreputable men in Kansas City who go by the 
name of “snitches.” I do not know whether you have such a class anywhere out- 
side of Kansas City—I hope not. 

Mr, Wise—I think we have a few in New York. 

President—Whenever they hear of a case where a dollar or two can be made, 
damage cases or otherwise, they go around and get possession of the client or 
relative of the man injured, or of the claim against the bankrupt estate. Well, 
the supposition is that the referee knows who those people are, hen a reputable 
firm presents a claim I never ask for a power of attorney. When the divi have 
been declared, checks are issued the trustee and countersigned by me, and I 
deliver them to the firm. Then if they choose to endorse them it is their own 
lookout. I am not going to discount creditable and credible lawyers at all under 
any circumstances. I am like Brother Wise; if these lawyers present the claims 
I give the checks to the lawyers, and I have never had any ditheulty at all. But 
when I know the lawyer is a questionable man then I order the check to be made 
out in the name of the firm, and let him and the firm haye it out about fees. [ 
know in these cities you have lawyers (sometimes they are in firms, and sometimes 
they are in sets or classes) that will take a dividend that has been declared and 
absorb the whole thing, and then you are annoyed by the creditors for the claim. 
That occurred once with me, but it will never occur again. I never had any other 
difficulty. 

hom, as to one other point that my friend Mr, Lewis presented, that he could 
not understand why I selected one trustee. There is a little assumption of power 
sometimes on the part of each and all of us, and we do it for the good of the 
estate. We have our creditors up in our part of the state so educated that they 
will say, well, we do not care about selecting a trustee, we will leave it to the 
referee, he erally selects a good man; and I tell them right at once, I am 
opening no Cin direnréen school, that I am not going to educate these men to be 
trustees. I have 18 counties in my district, and, as a rule these country trustees 
know no more about the bankruptcy law than I know of who is in the moon to-day, 
and you have got to educate those men and make out thefr reports and give them 
directions. ere you have a good man that understands the business then the 
referee has no trouble and the trustee has no trouble, and the creditor or creditors 

their money without any trouble, I get thanks and not abuse 

r selecting the trustee. I have two or three and I will appoint one or the other 

of them, and they answer every purpose with me—I cannot tell how it would be 
with others. 

An adjournment was taken until next day, August 28th, 1902, 10 A. M., same 
place. 
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Second day’s p ings of the Fourth Annual Convention of the National Asso- 
ciation of Relaceke in Dacktaiae at Witeaaen, Wael 

Called to order by President at 10.17 A. mM, August 28, 1902. 

President—We concluded the business of yesterday before we adjourned. The 
first regular business is reports of committees, 

_ Motion was made, seconded and unanimously carried that the Auditing Com- 

mittee audit the Treasurer’s account and report to the Executive Committee hereafter. 

Mr. Olmstead—The Committee to Nominate Officers has attended to its duties. 
and begs leave to make the following r 

For President, William H. Hotchkiss, of New York. 

President, les F. 


Second Vice-President, D. L. Grayson, of Tennessee. 

Third Vice-President, N. W. Trimble, of Alabama. 

Secretary and Treasurer, R. A. Gunnison, of New York. 

Motion made that the report be adopted and the gentlemen named declared 
elected officers of the association for the ensuing year. 

Motion seconded and unanimously carried. 

President—I want to state that all referees present at this convention have 
been kindly invited to dine at the Milwaukee Club upon the invitation of Mr. 
Francis Bloodgood, Jr., and others. The dinner will be held there either before or 
after the convention adjourns, as you see fit. 

Motion made, seconded and unanimously carried that the thanks of the asso- 
ciation be extended to Mr. Bloodgood and the Club for this kind invitation, and 
that it be accepted and the hour fixed at 1.45 this afternoon. 

Secretary—I would like to say to any of the referees here present who are not 
members of the -association, that we would be very glad to have you signify your 
intention of joining it. All that is — is simply the request. to a 
member and the payment of the $5 fee. You can send that to my office in Bingham- 
ton or give it to me here, as you like, 

President—The first topic will be an address on “Reclamation Proceedings; 
by Charles M. Hough, Esq., of the New York City Bar. 

Mr. Wise—Mr. Hough has gone to Europe. He is one of the ablest practi- 
tioners at our bankruptcy bar in the City of New York. He has- written a paper 
of exceeding interest to us im our district. I understand that these p i 
are now becoming the vogne in Chicago. Perhaps some of you have had li 
experience to that which Mr. Hough defines to be a replevin in. bankruptcy, 
From a technical point of view the paper is very well written and is instructive. 


Reclamation Proceedings in Bankruptcy, with Special Reference to 
New York City. 


Cuas. M. Hover. 


I offer as an apology for this essay the fact that no index or practicé work. on 
Bankruptcy contains a heading of Reclamation, or Reclamation Proceedings. Yet 
for more than two years past the procedure has been familiar to every lawyer im 
New York City practicing on the bankruptcy side of the District Courts. i 

T am told that bankruptcy reclamations are, as yet, almost peculiar to the 
courts sitting in New York, yet I venture to think the subject worthy of general 
consideration because of the great influence of the busiest bamieruptcy courts in the 
Union, and because I believe that what we familiarly know as Reclamation Pro- 
ceedings, although growing out of sound principles of law, are in danger of being 
perverted to the peculiar injury of that large class of creditors which bankruptcy 
laws are framed especially to protect, namely, those who are not usually ssed 
of early and accurate information, who have not attorneys, detectives and sureties 
at their elbows almost night and day, and who, to the knowledge of all of us, 
were invariably and completely distanced in the race for assets, and the scramble 
for their possession that marked all mercantile failures before the preseut statute. 

Admitting that I approach the subject in no friendly spirit, I shall try to 
fairly answer the question, doubtless in the minds of many gentlemen not from 
New York, “What is a reclamation proceeding?” 5 is 

I know that our ablest practitioners define the phrase thus—“A reclamation is 
a repleyin in bankruptcy.” 

his definition is a history, for the lawyers of New York who have perfected 
reclamation proceedings are largely the same men who in our highly specialized 
bar were the attorneys most engaged in all mercantile failures in that city for 
many years before 1 : 

t afer, oe explanation (to others than Neew Yorkers) of the practice 
which prior to 1808 increasingly prevailed in our State, and largely influenced the 
disinterested members of the ag - welcome a bankruptcy law, as at least 
tending to produce equity and order in insolvency matters. 

The Hnctine a Donaldson vs. Farwell (93 U. S, 631), that where a party 
fraudulently concealing his insolvency and his intent not to pay, induces the owner 
of goods to sell them to him on credit, the vendor, if no innocent party has acquired 
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-4n interest in the goods, may disaffirm the contract and recover what he has sold, 
has nowhere received a wider application than in New York. 

_ _ Ifa failing debtor made a general assignment for the benefit of his creditors, or 
if before he took that measure some suitor procured a judgment against him, 
or levied an attachment, the result was the same. Upon the assignee of the Sheriff 
descended with writs of ‘replevin, based upon allegations that read like a syllabus 
with -pariiculars of the case cited; or, if the Sheriff under attachment or execu- 
tion, took possession of the debtors’ stock, then the Coroner, armed with writs of 
replevin under the statute, took away from the Sheriff the goods which the rescind- 
ing creditors described in their affidavits; while so far did both theory and practice 
run that it made no ‘difference in what guise the goods were found, whether in 
their original form or manufactured, all were duly replevied. 

_ The situation, which not once but thousands of times obtained in New York 
insolvency matters, has been painted by a Judge, who evén when writing an opin- 
ion never forgot ‘that he was a poet. In National Park Bank vs. Goddard (131 
N. Y., 494), Judge Finch, describing the condition existing on the failure of a 
manufacturer of clothing, said: 

“The stock ‘levied upon by the Sheriff consisted largely of manufac- 
tuured clothing into which had entered, as separate elements, the cloth of 
one vendor, the linings of another, and the buttons of a third, or to the 
cloth which none of the vendors had sold had been added the linings of one 
and the buttons of another. How the angry claimants wrangled over the 
garments and nearly tore them apart, the worried deputy and the Sheriff 
describe in affidavits. The complaint shows how these claimants have di- 
rected the Coroner to take upon his writs the whole manufactured article 
into which the goods of the respective creditors have entered, so that there 
may be three claimants for the same coat, or one, who merely fur- 
nished the buttons, may take it entirely.” 

The vice of these replevin proceedings was not merely the scandalous disorder 
that reigned, and the dishonesty that could hardly be prevented; but that the cases 
were comparatively seldom tried, and he that obtained goods on replevin contem- 
poraneously with an assignment, was in most cases left to enjoy them without 
ever being called upon to test his allegations in court. Few had any interest in the 
premises. The debtor was beyond doubt insolvent, the assignee found evidence 
and money alike scarce, and there were not wanting suspicions of occasional treaties 
between assignee and creditors, providing the latter were of sufficient importance 
in the commercial world to make their friendship of value. 

It was fondly hoped that this Kilkenny method of parting the effects of a New 
York debtor would be remedied by the bankruptcy law. That hope has not 
been fulfilled. When our commercial practitioners had learned that they could 
not issue replevins after petition filed, ‘they continued to issue writs against ex- 
pected bankrupts, and when the injunction found them in possession, they came 
into the District Court and asked to try their cases in replevin before the District 
Judge. 

One such proceeding is reported. Jn:re Ganey (2 N. B. N., 1082, Nov., 1900), 
Judge Brown practicaly tried an action in replevin based upon rescission and 
awarded the goods to the creditor. 

But the Judge of that crowded court, even though he was doing the work 
of three men, could not himself investigate every replévin with which he found 
a bankruptcy encumbered. 

The hints contained in his decision, however, and in other and numerous, 
unreported matters, were seeds upon a fruitful soil. 

The bankruptcy bar was familiar with our practice in replevin and in 1900 
there appeared in the Southern District of New York, as by magic, a series of 
petitions addressed to the Judge in bankruptcy, all framed upon the ordinary 
affidavit of replevin, demanding the instant delivery to the petitioners of goods in 
the custody of the court. 

In such applications, the wealthy mercantile creditor begins with an advantage 
which will not long remain, even if it is now, peculiar to New York. Since 1899 
the code of our State has granted an attachment where it is shown that a de- 
fendant, for the purpose of procuring credit * * has made a false statement 
in writing under his own hand (or that of an authorized agent) as to his financial 
responsibility. 

Every careful credit man in the city (and this custom will extend with the law) 
exacts as often as possible from customers whose rating he suspects such state- 
ments in writing; and he confessedly does it for the purpose of preparing to descend 
upon that debtor with an attachment, replevin or reclamation, as the case may 
require. 

- It is undoubtedly a circumstance of great provocation that in January a mer- 
chant makes a written statement of the most flourishing nature, and goes into 
bankruptcy a few months later. ; he 

But in such a case, gross and common as it is, replevin or reclamation is really 
based on the proposition. not that the man was insolvent in January, but that he knew 
he was insolvent, and did not intend to pay for goods then and subsequently ob- 
tained: which, like every allegation of intent, is difficult and often impossible of 
proof. 

42 














ew wen eS eT / 


ret wr 


Yet for two years we have expected every readily salable bankrupt stock to 
be promptly depleted by reclamations based upon such allegations. 

in practice, the reclaimer asserts by petition his right to the immediate 
possession of certain goods, because he has rescinded the contract for their sale by 
reason of the bankrupt’s fraud, consisting in a concealed insolvency and accompany- 
ing intent not to pay, at the same time the goods were obtained. If there exist 
any written statement of assets, procured (perhaps many months before) under the 
iNew York code, it is always copied into the petition, which concludes with a 
schedule of the goods demanded. 

The petition~is frequently silent as to the date of purchase of the scheduled 
goods, but always asserts that they were sold on the faith of financial statements, 
either written or orei. 

The°order, now customary on such petition, permits the reclaimer to take as 
many of his goods as he can find, upon giving a bond for their appraised value 
conditioned for the payment of such value to the trustee, in the event of the right 
of rescission being denied. 

The receiver or trustee is required to keep specimens of the goods delivered 
under the order, which further directs the bankrupt to assist in the identification 
of the property, but provides that the bankrupt’s failure to do so shall not prevent 
the surrender of the property prayed for. 

The assistance of the bankrupt, who alone can intelligently oppose any identi- 
fication by the reclaimer, causes the judicious either to weep or laugh, according to 
their humor. The bankrupt is often in jail,-more often anxiously seeking bail, 
not infrequently beyond the jurisdiction—and in my experience he is (with a 
single exception) hostile to every one concerned, and careless for himself. He 
never attends. The waters have passed over him, let the creditors look out for 
themselves. 

There is practically nothing but the zeal of the court’s representative (who 
rarely knows anything about the bankrupt’s business) and the mutual jealousies of 
creditors to prevent a dishonest petitioner from finding his goods semper et ubique. 

This is indeed a poor protection, though I have known a box of furs to be 
positively identified and claimed by five separate merchants and finally taken by 
none—solely from their fear of -each other. 

I may be told that I am but lamenting, that all men cannot be made honest 
by statute. Let me describe (with times and figures changed) a transaction which 
will serve in every detail to illustrate the dangers I fear: 

In October the nearby creditors of a merchant suspected him of insolvency; 
they descended upon him in a body, and finding their suspicions verified, prepared 
for a bankruptcy in modern style. Being New. Yorkers they went to no expense 
for attachments or replevins. By the strong arm, and by exerting their own 
mercantile influence, they went through his stock, concluded that it was worth 
$50,000, and without any legal proceedings severally made piles of what they 
severally thought they warited, labelled the piles, and waited for a bankruptcy. 
An involuntary proceeding was begun, a receiver was appointed, and reclamation 
proceedings began to straggle into court, corresponding, so to speak, to the various 
piles of goods. It was obvious that the bulky goods and costly fixtures could not 
be economically removed from the bankrupt’s premises, of which the rental value 
was $500 per month. ‘The court ordered an appraisement. and sale of all che prop- 
erty of the bankrupt, upon the premises. For a month there was an average of a 
reclamation proceeding a day, and these proceedings, with: their attendant identifica- 
tions, delayed the appraisement of the stock, without which no, sale could be had, 
and engrossed the time of the receiver, his attorney$, clerks and watchmen in trying 
to make the goods demanded correspond to the schedules, and to compel the man 
who sold the buttons to give security for the entire garment he dentanded. 

After a‘month’s delay, caused solely by the reclamations, the receiver was left 
in possession of goods worth $28,000. These be sold and settled his accounts. 
The receiver and his attorneys, clerks, watchmen and appraisers had worked for 
a month principally for the benefit of the reclaimers. Being human, they desired to 
be paid. and there was nothing to pay them with but $28,000. The landlord did not 
care whether his premises had been occupied by goods of the bankrupt or goods 
demanded. by the reclaimers, and he received the value of a month’s use and ccupa- 
tion of his premises at the hands of the court. 

Thus depleted by expenses not in the least incident to the goods that had been 
sold, a miserable remnant of the original $60,000 was ready for the trustee. 

The most skilful work of the reclaimers, however, was done at the first 
meeting of creditors. 

The referee got the case on adjudication ; the reclamations had preceded that date 
and all proceedings had of course been in court. The case took the usual course, 
and there attended at the first meeting before the referee (who knew nothing about 
its previous history) a considerable unorganized body of creditors and a smaller, but 
determined and well-represented body of creditors, who had -eclaimed all they 
could find. 

It appears to me a plain proposition of law that one who eiccts to rescind a 
contract for fraud, and retakes all he can discover of what he parted with under such 
rescinded contract, can no longer make any claim against his fraudulent vendee 
upon the contract. S 
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I have therefore examined with admiration the proofs of claim unded 
on behalf of reclaiming creditors by some of the ablest practitioners ae one, 

For example, a creditor had parted with $10,000 worth of goods for which 
the bankrupt did not pay; he had filed his reclamation petition, found and taken 
away $5,000 worth of goods at appraised values, which were far less than gale 
prices. In his proof of claim he asserted himself to be a creditor for goods sold 
and delivered to the extent of $10,000; but added a postscript thereto admitting that, 
having recovered $5,000 worth of his goods, in the event of his right to retain the 
same being ultimately upheld, his claim would be instanter reduced by $5,000; but 
he voted on $10,000. 

In this, as in so many other the reclaiming creditors were the most in- 
fluential and reputable firms in their business. They believed their proceedings 
morally right, but it was a reasonable measure of precaution (it being impossible 
to elect a trustee by a majority in number and value without their votes) to choose 
as they did an employee of one of the reclaimers as trustee. The unorganized 
body of creditors followed their natural business leaders, and I am convinced that 
these petitioners in reclamation never expect to try their proceedings. 

Is it strange, that when such things are possible, not five per cent. of the re- 
clamations begun in New York during the last two years have been brought to 
trial before the referees to whom they were assigned, and that a majority of reput- 
able merchants honestly believe that when they have taken their goods away from 
the bankrupt’s stock, and gone through the form of giving a bond, the matter is 
settled forever? 

I state again that T have not described any one particular case; but every in- 

related is true from some record. 

It must be obvious that the practice outlined is a continual temptation to dis- 
honesty of a kind most difficult to discover; and that even when honest it gives, 
es to neighboring: and wealthy. creditors, the advantage of first taking the 

ect of suit and then having an important voice in the defence of actions they 
have themselves promoted. 

Such litigants are as nearly beati possidentes as our strenuous profession 
permits. 

The remedy for the evils.I have described may largely be furnished by the 
referees, and with the court’s backing, they can do away with them: 

A rule of court requiring the clerks to transmit to the referees before the first 
meeting of creditors all reclamation papers and an abstract of the court docket 
relating thereto would at least warn the referees of what they may expect from 
the reclaimers’ attorneys. 

Tf reclaimers are to he permitted to take away their goods, it is surely withie 
the power of the court to compel them to pay: into the estate a sum i 
to cover the expenses of storing, appraising, warehousing and watching the goods 

i as well as to discharge the fees of the officers of the court in respect of 


such goods. . This is no more than taing creditors have always been compelled 
to do, and would prevent the practice of ing the mass of creditors pay a large 
of the expenses of the favored few, 


But is there the: slightest necessity for permitting the practice at all? There 
are doubtless some cases so plain that surrender of goods is right, but one of the 
earlier decisions under the present law seems to me to contain suggestions whieh 
should have led the courts to minimize instead of favoring the present. practice. 

In-re Heinsfurter (97 Fed. , 198), was decided on August igth, 1899, in 
the Southern Listrict of Lowa. creditor had issued a replevin before bank- 
ruptcy upon the ground of fraud and consequent rescission. He found only. a 
portion of his goods and then attempted to file his claim before the referee for the 
price of the remainder. It was rejected and held by the court, that haying elected 
to rescind, he could not file any claim for the sale price until he returned the re- 
plevined goods fo the trustee, or, if he elected, to stand on his rescission and keep 
the goods; his claim became an unliquidated one for damages and did not entitle 
him to vote until the same had been ascertained in accordance with Section 63 B. 

I cannot discover that. this decision. of Judge Woolson’s. has been since con- 
sidered; to me it appears perfectly. sound law; yet the files of the courts I know 
best are filled with uncounted claims which have been voted on, and sometimes 
controlled elections; and every one of them propounded in defiance of this ruling. 
The enforcement of Judge Woolson’s doctrine would of itself minimize reclamations, 
for if reclaimers were nut permitted to vote for the trustee, and were obliged to 
liquidate their claims before participating in the estate they would cease. to 
enjoy their present advantages. . 

er if aaa of bankruptcy is a court of equity, why should creditors, except 
im the rarest cases, be permitted to take their goods in advance of any adjudicatior 
upor their rights? et 

The remedy of replevin is legal. not equitable, and grows largely out of a justi- 
fiable fear of the solvency of the defendants. It surely cannot be urged that the 
court will make away with the petitioner's property. tr ‘ 

The District Court has explicit power to determine controversies in relation to 
the estates of bankrupts, and clearly the question whether certain goods do or do 
not belong to the bankrupt’s estate is (when the goods are already in the custody 
of the court) a question peculiarly within its jurisdiction. 
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The Court of Appeals in New York, in the amusing case of National Park Bank 
vs. Goddard, found a way to relieve its worried deputy sheriff when the Park 
Bank, a rich and vigorous creditor, which dealt not in goods capable of replevin, 
filed a bill in equity and successfully enjoined the scandalous performances of the 
gentlemen would could not agree about the linings and the buttons, and procured 
the appointment of a receiver to take possession of all the property concerning which 
any dispute existed. That receiver sold it all, and the attaching and replevining 
creditors were compelled to cease their strivings after actual buttons and real 
linings and prove their claims to the proceeds of the property, linings, buttons, 
cloth and all. Inasmuch as the fund so produced was subject to the charges of 
the officers of the court producing it, the attaching and replevining creditors bore 
their just share of the expense of adjudicating the rights of all parties and of dis- 
posing of all the property. 

If the order upon a reclamation petition were not that the goods should 
be returned, but that they be identified, and sold with the rest of the estate, and the 
proceeds set apart in the custody of the court to await the determination of a trial 
before the referee, I am sure that reclamation proceedings would be far fewer and 
much more honest; for they would seldom be brought, as they now are, upon 
speculation; the speculation being upon the unwillingness or inability of the 
trustee to ultimately try the cases at all. 

As the matter stands at present, we have in New York all the evils of the old 
system of replevin, except the indecency of claimants literally fighting each other 
concerning special articles; for it is possible to prevent more than one claimant 
attending for identification at one time. 

A poor result, and one which I have hoped, can and will be bettered, by the in- 


fluence of the gentlemen whom Mr. Wise has kindly given me the opportunity of ad- 
dressing. 


President—The next subject will be “Bankruptcy Practice from the Standpoint 
of a Practitioner,” by -Francis Bloodgood, Jr., Esq., of the Milwaukee Bar 
(applause). 

Mr. Bloodgood said: I consider it an honor to have been asked to address, I 
cannot say a large, but certainly a representative gathering of referees, whose duty it 
is, as I understand it, to interpret and administer the bankruptcy act, and to make 
such suggestions as to amendments of the present law as may inure to the benefit 
of the creditor and debtor alike. 

After the panic of 1893, as after all financial panics, the necessity of a bank- 
ruptcy act became apparent. Men whose honesty and ability had been un- 
questioned, who after years of labor had amassed a handsome competency, saw the 
accumulations of a life time swept away, not an asset remaining except their 
honorable record and the sympathy of their friends, and besides found themselves 
burdened with an indebtedness which they could not liquidate. What was the 
remedy? A discharge from their debts. 

In speaking on this subject, that is bankruptcy practice from the practitioner’s 
standpoint, I am not going back to the Norman conquest ; I am simply going to state 
my ideas from the standpoint of a practitioner under the present act, and the 
difficulties that we had prior to its passage. Under the insolvency laws of this 
State which existed prior to the bankruptcy act, it was the custom when a 
failed to cover up his entire assets with executions issued on judgment notes given 
or dated 60 days prior to the assignment; and a voluntary assignment was made to 
a friendly assignee selected by the debtor. The purpose of the assignment was 
simply to construct a barrier which should prevent any creditor from securing a 
lien on the property. ‘The property was sold, purchased and bought in by the exe- 
cution or attaching creditors, and the other creditors were forced eithér to accent the 
small settlement ‘offered, or receive nothing. Under the old insolvency law the 
assignee could declare a dividend when he pleased, and sell the property without 
notice to the creditor. In other words, he could carry on the administration of the 
estate, dictated to by no one, and if he was criticised his answer was: “You are 
protected by my bond.” It is true that the assignee could be removed upon applica. 
tion made by a majority in number and amount of creditors, or for cause shown; 
but the records of our courts in this State show that in but oiie, or two or three 
instances, was the assignee removed. 

Now, under our present bankruptcy act, what have we accomplished? In the 
first place the trustee is selected by the creditors. In ordinary cases the estate can 
be closed up at least 60 days, under our present practice here there is a ten days’ 
notice given after the adjudication, and a receiver is appointed in the interim 
between the adjudication and the election of a trustee. The receiver takes posses- 
sion, he gives notice of the sale to take place either the day of or the day after the 
election of the trustee. Appraisers are appointed; the inventory is taken and the 
assets are sold on the 11th day. Then, if no objections are made to claims and 
there is no pending litigation, the trustee’s final report is filed and within fifteen or 
twenty days from the date of the petition the estate is closed. How simple this is. 
Truly, if we had no dishonest debtors, we would have an equal distribution of the 
assets of the debtor’s estate in as speedy a time as possible, and as the law governs 
the fees of the trustee and of the referee, and the referee, in connection with the 
creditors, governs the fees of the attorneys, the expense is small. 


45 



















































































































































































































































































































































































































































But how about the debtor who is dishonest? How about the debtor who before 
he files his petition in bankruptcy disposes of his entire assets and files his 
voluntary petition for the sole and only purpose of procuring a discharge? I have 
in mind the Schuhjahn case which came up in this district. Schuhjahn had two 
cheese factories, one in Hartford, Wisconsin, and one at Huilsburg. He owned the 
plant and machinery of the factory at Huilsburg, and machinery at Hartford; he 
claimed part of the Huilsburg plant as a homestead. Within four months prior 
to filing his petition in bankruptcy, he disposed of the plant at Huilsburg, he sold 
the machinery at Hartford, he sold all of his manufactured cheese, he paid off a 
favored few of his creditors and retained $1,800 in cash with which to buy a 
homestead, as permitted under the statutes in this State. He then filed his petition 
in bankruptcy. What remedy have we under the present act? The only remedy we 
have is that the trustee may go into the State court, commence a suit against the 
creditors that have been paid, and the burden of proof is upon the trustee; he must 
show that they received that money with knowledge of the bankrupt’s insolvency, 
and that he intended a preference. 

Bankers seem to have an idea that their debts are of a higher character than 
the mere merchandise indebtedness, and it is commonly known that if a man 
does_not prefer his bank there is no use of his continuing business in the com- 
munity in which he lives. Now, in this Schuhjahn case, a bank, whose name I will 
not mention, held two notes of the debtor’s, one we will say for $5,000 and the 
other for $10,000. The $5,000 note was endorsed, the other note for $10,000 was 
not endorsed. The bankrupts within ten days prior to the filing of their petition 
in bankruptcy, sold their entire stock of merchandise in their south side store in this 
city, and paid up the $5,000 note endorsed by one of the partners’ brothers-in-law, 
and then filed their petition in bankruptcy. The Circuit Court of Appeals of this 
Circuit held that although the bank knew that the debtors were insolvent, and 
knew that the money came from the assets of the debtors, it was not a preference, 
for the reason that the bank did not receive a preference over the same class of 
creditors. Now, gentlemen, what is the remedy? What is the position of the 
practitioner? As long as that decision stands as law, and until the present bank- 
ruptcy act is so amended as to provide for just such cases, all that the debtor has 
to do to protect his bank is to get some irresponsible endorser to endorse his note, 
sell his assets, pay the endorser, the endorser pays the bank, and then the bankrupt 
files his voluntary petition. 

I have in mind another case which is the most flagrant one that has come 
under my notice; I refer to the McEvoy case which is now pending before the 
Circuit Court of Appeals in the Sixth Michigan Dictrict. McEvoy was doing a 
large business in the city of Grand Rapids, Michigan. He gave a bill of sale of 
his outstanding accounts, his merchandise and every asset except his homestead. 
This bill of sale, it developed, had been in the hands of the bank for seven years, 
and the only thing that was done was to date the bill of sale at the time the transfer 
was made. Now, what was the position of the practitioner representing the 
creditors? The bank says: “You creditors, what can you do? We did not know 
that he was insolvent. We did not know that he intended to give a preference, and 
we believe that we can establish that he was not insolvent, because we have taken 
an inventory of his assets and with his homestead we think we can prove that his 
assets at a fair valuation would pay his indebtedness. And further, what have you 
got to do? He has not filed a voluntary petition in bankruptcy. You have got to 
file an involuntary petition.” And we did so, and McEvoy came in and denied the 
insolvency and the act of bankruptcy, and while we were successful, it developed on 
the trial that the bank was paying all of the expenses of McEvoy and had hired his 
attorney. Now, when we do elect our trustee we then have to go into our State 
courts, as has been said. In this case the bank took this position: “We stand very 
highly in our State courts and we think that before you get through the creditors 
will be tired of putting up the necessary funds.” : 

Now, gentlemen, I simply cite these cases to show the difficulties under which 
a practitioner is placed to-day. Take the involuntary petition of a corporation. We 
get around that, it is true, by a subterfuge, by what we call a voluntary—involuntary 
act of bankruptcy. We simply file an involuntary petition, the bankrupt corporation 
comes in, admits its inability to pay its debts, and willingness to be adjudged a 
bankrupt, and we then have a speedy adjudication. That, however, is where the 
bankrupt corporation wants to go into bankruptcy. But where a bankrupt corpora- 
tion, or other debtor, is enabled under the present act to hold its creditors off for 
months, not any one of them daring to put up a bond to pay all the expenses and 
damages, and says virtually: “Gentlemen, you accept this offer of compromise or 
you will wait a long time before you get anything,” the creditors generally accept 
the offer of compromise. 

Now, gentlemen, there is another feature that I wish to discuss, and that is 
where an insolvent debtor places his entire assets in the hands of third parties, who 
hold the property adversely, and then does not file his petition, and you are compelled 
to begin an involuntary bankruptcy. Very true, your receiver is appointed, but he 
receives nothing, and under the decisions of our Circuit Court in this Circuit, he 
has no power whatever; he is a mere custodian of the property, and then the bank- 
rupt comes in and denies the insolvency and acts of bankruptcy. The case may be 
tried within three months, and when the adjudication takes place and the trustee is 
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elected, the property is gone. Have we any remedy under the present-act? Have 
we any remedy when a debtor files a voluntary petition and it develops upon the 
examination before the referee that he has converted his assets beyond question, 
and the proceedings are certified up, and he is held in contempt of court because he 
does not obey the order, and he is put in jail and in five or six months is released. 
What is the position?’ Why, the dishonest creditor has the option of retaining the 
money that he had unlawfully taken from his creditors, or subjecting himself to the 
hospitality of five or six months of our county jail. A man can get a discharge from 
his debts unless the creditors are able to prove beyond a reasonable doubt that he 
is guilty of fraud. Hundreds and thousands of thieves have been discharged from 
their debts and have been given the privilege of again preparing for another failure, 
owing to this defect in the law. 

I believe, gentlemen, that the bankruptcy law has come to stay. I believe. that 
in the years to come radical changes will be made and a speedy remedy will be 
given for every wrong. I believe that the time will come when the creditor cannot 
say, blessed is he who expects nothing for he shall not be disappointed, and that the 
bankruptcy law is not the law that— 

Takes the man or woman 
Who steals a goose from off the common, 
And lets the greater villain loose 
Who steals the common from the goose. 
(Applause. ) : 

President—The next business on the programme is open congress on the sub- 
ject of “How May the Conflict Between State and Federal Tribunals be Dimin- 
ished.” We will first hear from Referee Raab, of Indiana. 

Mr. Raab said: 

Mr. President, and Gentlemen of the Convention—I have not prepared a paper 
for this occasion and shall take up but very little of your time. The question 
assigned implies that there is a conflict between the Federal and State courts in 
respect to jurisdiction. Now, you will remember that in the story of the life of 
Christ some one asked him the question whether it were lawful to pay tribute to 
Cesar, and he said, “Bring me a penny,” and they brought him a penny. He asked 
“Whose likeness is this,” and they said “Czesar’s,” then he said, “Render unto Cesar 
the things that are Czsar’s and unto God the things that are God’s.” Now, the way, 
it seems to me, to avoid a conflict between the two sets of courts, or the two 
jurisdictions, is answered similarly. That is, the jurisdiction that belongs to the 
Federal court should only be invoked and asserted and upheld in that court, and the 
other things that belong to the State courts should be left to them. 

It is well known to most of us that for a long time there has been in the minds 
of a great many people a prejudice against the Federal courts. The reason for this, I 
think, is apparent. The practitioners, especially in many cases in the country dis- 
tricts, are not familiar with Federal court practice. Most of the work of attorneys 
is done in the State courts, and it is apparent to all that in the reformation of this 
bankruptcy law very little jurisdiction, comparatively, was vested in the Federal 
courts. In my own State we have but few large cities, and the Federal courts are 
at a distance from the people. The litigants themselves are jealous to some extent 
of the Federal courts; they are not familiar with them, and their attorneys are in 
the same position. 

Now, you will remember that early under the bankruptcy law, jurisdiction was 
sought to be established in the case of suits brought by trustees against persons 
claiming or holding property of bankrupts’ estates. In the course of time that 
question was settled against the Federal courts. Of course, this may be changed by 
law, but until it is changed the jurisdiction in such cases belongs to the State 
courts. 

There is another class of cases, and there is a question that has probably been 
fairly well settled by this time, and that is this, where property is in the hands 
of the bankrupt at the time of the adjudication, or possibly at the time of the 
filing of the petition, at least at the time of the adjudication, that property passes 
to the trustee, and I think the decisions are pretty well settled that persons assert- 
ing title to that property must come into the Federal Court. There is no reason 
why they should not go there. 

There is another question that has probably not been so well settled, and 
that is in regard to lien holders. Mere claimants of liens upon property believe 
in many instances that they should assert their liens in the State courts; but 
there is a question, I think, in nearly all cases, as to whether they cannot be com- 
pelled, and rightfully compelled, to come into the Federal Court under the present 
law and assert their liens. Of course where the lien is a valid one and 
leaves. no equity in the property for general creditors, it is useless for the bank- 
Tuptcy court to administer upon that property, and therefore in most cases the 
property is abandoned, as we say, and the lien holder is left to his remedy in the 
State courts. 

It seems to me that there ought not to be any real conflict between the two 
classes of courts. It is a matter that will work itself out when the people become 
acquainted with the law, and when the several jurisdictions are well settled. 

We have all found this difficulty with this law, as with all other new laws, 
and that is that people, lawyers as well as others, are not familiar with the law. 
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ness ) time have never yet proved a claim in bankrupty. 
They have been fortunate in not having anything to do with the ee at 
daw, and when the first occasion arises for them to prove a claim they do not 
knew how to do it, and some of them being familiar with the practice in the State 
courts in assignments proceed in the same way with the same kind of a form. Time 
only will remedy this state of affairs. It is a fact, as you all know, that the people 
are becoming familiar with the law, and as they become familiar with it they like 
it better. It makes no difference how good a law is, if the people are unfamiliar 
‘with it, they do not like it, they are afraid of it, they prefer something that they 
understand; and a bad law, as you know, well administered, is sometimes better 
than a good law poorly administered. 

This question will work itself out. If the law should remain as it is, with 
the jurisdictions of the separate courts as they now are, in the course of time 
it will be well settled, people will understand it. I see no reison for any great 
complication arising. The remedy is with Congress, not with the lawyer or with 
those who administer or apply the law. I am not very strongly in favor of what 
a - judge-made law, and as I say, the remedy is with the law-making power 

applause ;. 

_ _President—The next subject will be Open Congress on the question “Practice 
in Bankruptcy; Where it is Faulty; How It May Be Improved.” I will call 
upon Referee Slonecker of Kansas. 

Mr. Slonecker said—I feel that I am somewhat the victim of misplaced con- 
fidence (laughter). When I received this programme from the Secretary I found 
ahead of me on this topic that very able and practical referee, Hawley, of New 
York; that very ingenious referee, Mason, of Maine, and I supposed that they 
would explain to the referees present a good many thiugs that I did not know 
‘much about. Of course out in my country we do not have as much business to 
do as they do in the East or in the large cities, and I have had no experience with 
a great many of the difficulties that seem to agitate the brothers. 

Reclamation proceedings have not reached my jurisdiction. We do have, of 
course, cases out there where people file applications to have goods set aside to 
them as their property because they are consigned goods, and that is a questicn 
that the referee can hear and decide as he can any other question that properly 
comes before him. But we never have been compelled to go into the question 
of buttons and linings which have been united together in one garment (laughter). 

The Executive Committee in their report rather insist that amendments to the 
ertmiicy law should not be suggested, other than those embodied in the Ray 

ill. 


Mr. Wise—You may mention them if you do not insist that they be added as 
amendments to the bill. 

Mr. Slonecker—As I signed that report I suppose I ought to abide by it, and 
yet when you come to talk about where the practice in bankruptcy is faulty, you 
-cannat very well do it without at least intimating more or less directly that there 
are a few faulty places in the bill that ought to be amended. One of those was 
suggested by Mr. Lewis yesterday, and that is that the Bankruptcy Act is in- 
definite and uncertain with reference to property that is in a different State from 
the State where the adjudication is made. ‘That is particularly true with regard 
to real estate. With regard to personal property it is not so much a dif- 
ficulty. because that can be administered upon and no record evidence of title is 
required, and it can be disposed of and the money procured and dividends declared 
without much difficulty. 

I have found, however, considerable difficulty in regard to perfecting the 
title to real estate where it lies in a different State. However it may be in other 
places, I know that in our State and in a great many other States lawyers have 
developed a faculty for criticising titles to real estate to the extreme limit, and 
they are not satisfied with any kind of a proceeding which we have been able to 
adopt in bankruptcy cases, for they wish to feel that they have an absolutely good 
title, which nobody will question in case of a sale. j ier hres 

Just at present it has been called to my attention by a lawyer in my jurisdic- 
tion who is foreclosing a mortgage on real estate in Kansas belonging to a bank- 
rupt in Iowa, dd the trustee, of course, lives in Iowa, and under our practice 
we are compelled to foreclose, go through the regular process in court, the 
property not being sold by the trustee, and as the trustee in bankruptcy holds the 
legal title to the,weal estate he is a necessary party to that foreclosure proceeding, 
if it is continued. Ido not know what is the matter with the trustee or with the 
referee, but the: trustee refuses to sell the property himself, he refuses to be made 
a party to the proceeding in Kansas to foreclose that mortgage, he simply holds 
the concern up in the air until he gets ready to act, and you can never tell when 
that is going to be. As suggested by Mr. Lewis yesterday, I think that some day 
the law will have to be amended so that as to property in different States there 
will be a definite and well-defined course of procedure, especially with regard to 
-real estate, which will place the title beyond question. People who deal in feal 
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estate have a right to have the title fixed so that when they come to sell the 
property the intending purchaser will be satisfied with the title. 

In the course ot some discussion yesterday in regard to how dividend pay- 
ments should be made to creditors, a good deal was said about powers of attorney. 
I know that it is the custom in a great many jurisdictions to require these powers: 
of attorney, and they seem to be justified by: the rules, orders, etc., but I have never 
found it necessary, and we never have in our district found it necessary to pay. 
much attention to powers of attorney. When a lawyer comes into a United States. 
court and is a member of the bar, he is entitled to take care of his client’s interests. 
He does it in the Circuit Court of the United States. without question. If there is 
money in the court, it is paid to the attorney for his client, and the court is not 
responsible whether he pays it to his-client or not. I know of no reason why in 
a bankruptcy proceeding when a lawyer is a member of the bar of the United 
States District and Circuit Courts, he is not entitled to the same credit in a bank- 
ruptcy proceeding that he is entitled to in any other proceeding. We settled that 
in our district very early when objection was made to a lawyer voting for a trustee 
on the ground that he had filed no power of attorney. The referee’s attention 
was called to the decision, that it was not within his usual and ordinary powers as. 
a lawyer to vote for a trustee, and that he could not vote for him without a. 
power of attorney. The referee very promptly said: “Gentlemen, I recognize the: 
binding force of that decision of the District Court, although the decision was. 
not handed down in this district, but this gentleman is an attorney of record; he: 
represents this client and he will either vote for a trustee to-day without a power 
of attorney, or this meeting will be adjourned five days to give him time to get 
a power of attorney, and you can take your own course.” The objection was 
promptly withérawn and I have never seen a power of attorney given to a lawyer 
in a meeting of creditors since that time in our district. As a matter of fact 
when these powers of attorney come to my office I usually chuck them into the- 
waste basket as so much waste paper. 

Now, there is another thing that has given rise to considerable discussion. I 
have had letters from referees in several different States with regard to the 
property of voluntary bankrupts, after the filing of the petition and before the 
meeting of the creditors, and even before a receiver can very well be appointed. 
There is a little interval of time there—and I know of one instance, and my atten- 
tion has been called to a number of others, in which property was absolutely 
carried away by clerks and others. The bankrupt did not care; he had filed his 
papers, and the clerks walked out of the store and took things with them. I know 
that in some jurisdictions it has been the custom for the district judge to enter a 
general order that within twenty-four hours after the filing of a voluntary petition 
the bankrupt shall turn over all of his property to the referee within whose jurisdic- 
tion he resides. No such general order has ever begn entered by the judge of our 
district, but it has been the custom of the referees, with or without authority, to 
take possession or appoint somebody as a caretaker. As a rule I think the best 
proceeding and the one which is usually adopted, so far as I know, is to appoint 
a receiver at the earliest possible minute, direct him to take charge of the property, 
have it appraised and inventoried and advertise it for sale; and while Mr. Krauth- 
off was talking yesterday I remembered an instance which occurred within my 
jurisdiction and in which his firm represented probably two-thirds of the creditors ; 
where the petition was filed and I immediately appointed a receiver, instructed him 
to make an inventory and appraisement of the property and advertised it for sale 
at 10 o'clock of the day on which the creditors were to meet. The creditors were 
to meet at 2 o’clock in the afternoon. It was said at the last meeting of the Refer- 
ees’ Association and has been remarked since I came here, that a receiver cannot 
pass any title. That is all right. The receiver sold the goods just the same and 
delivered them and got the money; the meeting of creditors was held, the creditors 
unanimously approved of the sale and the notice of a first meeting of creditors also 
contained a provision that a dividend would be declared at that meeting, and it was 
declared on the same day and paid on the next day, and inside of 13 days $17,500 
had passed from the bankrupt’s estate to the creditors, paying a dividend 
of a little over sixty per _ cent. If anybody complains that 
the bankruptcy law is not a speedy way of administering assets, they have not 
run up against that kind of a proceeding. While it may be that the receiver had no 
authority to sell, yet it was personal property and no record of transfer of title is 
necessary. ‘The creditors had notice of the sale, as they had of the first meeting; 
they met on the same day, they approved the whole transaction, and the whole 
business was over and there was nobody to complain. If a fellow did not come 
in with his proof of claim, that was his fault not ours—he had notice not only of 
the sale but that a dividend would be declared. ; 

Now, there is one thing that I thought I would call attention to also, and that 
is the question of compositon. I have had quite a number of cases, and I have 
talked with other referees who have had cases of composition. It it almost the 
universal sentiment that it is practically as much trouble for the referee to conduct 
a case where there is a composition, as it is where they are forced to make a sale 
and distribute the assets, and yet the commission is cut in two. That, of course, 
is unnecessary and unfair to the referee, especially now. Probably later, when 
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Se spemeeme fo” 


everybody understands just exactly what they have to do, there will not be so 
much trouble, but it has been more trouble to me to 


s explain what it is necessary Ce 
to do and how to do it, than it would be to have gone ahead with the whole m 
business. — Bi 
And in that connection (and it applies to the next point that I wish to dis- ou 
cuss, and that is the question of discharge), there is a wide divergence of practice th 
as to the manner in which petitions for discharge are treated, and in most cases, af 
as I understand it, it is the custom and the rule perhaps, for the judge to refer to 
the matter to the referee only in case objections are filed to the petition. We have to 
adopted a different system in our district, and I want to suggest it to the referees en 
Present and see whether they do not believe it is a good plan. When a petition 
for discharge is filed in our district, the petition, together with a reference to the M 
referee who had charge of the case, is at once laid before the judge. I do of 
not think he ever reads the petition, but he signs the order of reference to the ni 
referee as a special master immediately. He does not even consider whether the w 
petition is sufficient in form, for the order of reference is one made in each 
instance—a special order—and it contains directions to the special master as to 
what he shall do, directs the length of notice that shall be given, instructs him to 
notify the creditors that they must file their specifications in writing within a 
certain time, and if they do not do that it is assumed that there are no objections 
to the discharge. At the appointed day of the hearing before the referee he makes 
a report that he has made investigation, that he has sent the notices, that no objec- 
tions have been filed, that the bankrupt has complied with the law, that his petition 
is sufficient in form, and recommends his discharge. The valuable feature, how- It 
ever, about this thing, to the referee, is that the judge allows $5 for that special ne 
weference, no matter whether there are any objections filed to the discharge or co 
not; and of course we get proper compensation for the notices that are sent out. th 
Tf objections are filed the notices state that on such a day the matter will come up 
for hearing before the special master, and the objections must be filed in writing by 
-at least five days before that date. If objections are filed, it frequently happens that be 
we are umable to hear of them on that day, but it is an easy matter to continue fo 
‘the hearing until suitable time can be given to the parties to hear them, and upon © 
‘the hearing full evidence is taken and report made to the court according to the 
facts. Of course in extended cases the judge allows more than the $5 fee, be- Ww: 
‘cause we are acting then as special masters and not as referees. pr 
Now, in one of those cases, and this is what I desire to call your attention to, co 
"because it applies to compositon also, a lawyer insisted that all he had to do was . 
to appear on the day set for the hearing, and that that was equivalent to an order t 
to show cause, and that he had ten days more in which to file his objections. ar 
‘That actually occurred on a reference on a composition matter. But the notice to 
‘that was given to the creditors specifically provided that he should file his written fa 
objections, and he did not do it. I thought he was running a game of bluff a 
in the business and I did not intend that he should have any more time, and I 
said, “No, you cannot file any objections in ten days or any other time; the time a 
thas gone by.” Well, he insisted on his right to ten days from that date, be- = 
«cause he had ten days to do it in, he said, and he went up before the judge Dp 
and insisted that I was wrong about it, and that he had ten days, that he only = 
had to appear that day and enter his appearence and he was entitled as a matter of = 
right to ten days. I called the judge’s attention to the latter part of General th 
Order 37, which reads: ; . be 
“The judge may by special order in any case vary the time allowed for return a 
of process, for appearance or pleading, and for taking testimony and publication, o 
and otherwise modify the rules for the preparation of any particular case, so as a 
ilitate a speedy hearing.” 
= ‘Now the indies anes int order sustained: the referee, because, he said, that " 
that general order 37 allowed the judge and the referee to do pretty much as in 
they pleased—at least allowed the judge to make a modification at any time he 
‘pleased in regard to most anything that was not covered in the law, and he accord- of 
ingly held that when a notice was given that a man must file his pleading within th 
a certain time, he must do it or he must obtain leave to file it later, that he had no ‘- 
right to the ten days. We are accustomed, I think, to complain in regard to the - 
general orders and the law as being both indefinite and incongruous, and I think § . 
the general orders were not prepared by anybody who had ever read the law os 
(laughter), but this very indefinitiveness has its advantages, because it permits 
referees to exercise a little individuality about these matters and proceed in such a fr 
way as will facilitate the transaction of business. Certainly the part of General th 
Order 37, to which I refer, gives the court or the judge jurisdiction and power a 
to modify these rules at any time so as to do whatever may seem necessary to 
: 1 
” Tit to make this suggestion, however, that if the Ray Bill passes. the - 
Senate, as I presume it will, an effort should be made to get the Supreme Court 
of the United States to make some changes in the rules. I think it could e « 
done by suggesting to members of that court that the referees in the course o he 
their administration of the law, had discovered that there were —_ > num- # hy 
ber of the rules that needed amending for the purpose of facilitating business @ j; 
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and_ simplifying it, rather than complicating it, and I think that the Supreme 
Court would be willing to have a committee of this body wait upon them and 
make Suggestions in that regard. The district judge in Kansas wrote to Judge 
Brewer some time ago and suggested to him that there were some things that 










































































S- ought to be modified, and as I understand it, Judge Brewer intimated that he 
ce thought it would not be worth while to attempt to make any modification until 
‘Sy after it was determined whether any considerable amendments would be made 
er to the bankruptcy law, the intimation, however, being that if the law was evidently 
ve to remain upon the statute books and amendments were made, that it would be 
es entirely proper to have amenidments made to the general orders (applause). 
on Secretary—I found in my box at the hotel last night a letter of regret from 
he Mr. Ryan, of Indiana, who was to speak on this subject. Mr. Ryan, the son 
jo of Referee Ryan, was here yesterday, and was obliged to leave for hom2 last 
he night. I told him that Mr. Ryan who was here does the work of the referee, 
he while his father is the referee de jure. 
. The paper was then read by the Secretary, and is as follows: 
= Practice in Bankruptcy—Where it is Faulty—How It May Be 
ns Improved. 
a Joun W. Ryan, 
on The subject of debate: “Practice in Bankruptcy; Where it is Faulty; How May 
w- It Be Improved?” which the committee has assigned me, I take up for discussion with 
ial not a little modesty, for the reason that what suggestions I have to offer I am 
or compere to advance more in the capacity of an officer than a practitioner of 
the law. 
ms The practice under the bankruptcy law which has come within my observation 
ng by attorneys of that ability growing out of the study and mastery of the law has 
nat been comparatively free from. fault; but the practice by those who depend upon 
ue forms and rules rather than the law itself has been as faulty as could be naturally 
on § ¢xpected from members of that class of the profession. : ; 
the As to the proposition, “where the practice in bankruptcy is faulty,” this, I 
be- will only presume to answer for as to my own “bailiwick.” Inasmuch as the 
practice which has come under my direct notice, as conducted by competent 
to, counsel, is becoming comparatively free from fault, probably by reason of the fact 
vas that courts and counsel have, during the four years’ existence of the law, become 
der thoroughly familiar with it, I would doubtless accomplish more in this discussion, in 
ns. an endeavor to show where, through the efforts made by referees and counsel 
ice to religiously practice the law and at the same time as religiously use the forms 
ten a orders and rules as adopted and established by the Supreme Court, it is 
aulty. 
- My observation has been that many attorneys, in their efforts to conduct pro- 
me ceedings under the provisions of the bankruptcy law, have paid much more 
he- attention to the forms, orders and rules, than to the law itself; this mode of 
dge practice has resulted invariably in faults and mistakes, whereas on the other hand, 
nly m cases where the law itself has been mastered and the forms and orders then 
> of used or followed if considered proper and applicable, as purely incidental and as a 
soi means and not a way, results have been far more satisfactory. Since it is a fact 
that most of the faults and errors in practice have arisen from the use of the forms 
| and rules, without sufficient regard to the requirements of the law itself, I will 
an confine myself to discussion of some of the principal forms, as they now exist, 
— which will, if followed and used, in my opinion produce faulty practice and in- 
a correct and faulty records of proceedings. As it is not my purpose to point out a 
fault or error unless I afford a suggestion at least for a remedy, it will be my 
that effort to offer a few suggestions which I think may assist in leading toward an 
| aS @ improved method of practice. : 
: he While much benefit is doubtless derived from an exchange of views and 
ord- opinions on ways and means of a correct application and practice of the law, I 
thin think special effort in the direction of making absolutely uniform the rules and 
1 no forms practiced and used by referees regulating their modes of procedure a 
the needless task. The real basic duty of the referee, in my opinion, is to know the 
hink law thoroughly, and then require a mode of practice and the adoption of such local 
law rules, forms, and orders, as local conditions may require. ; 
mits I think attention to this very idea was held in view by the legislators who 
ch a @ framed the law, by virtue of the provisions of which, the benefits to be derived 
reral therefrom, through the establishment of referee districts of comparatively small 
ower area, have been carried to the very door, substantially, of the unfortunate debtor. 
y to The practice of and application of the law in the State of Indiana have been 
greatly facilitated by virtue of the sound provisions contained in a few local rules 
: the B enacted by the Honorable John H. Baker, Judge of the Court in our district. 
ourt Under these rules as the same are applicable in the cases of debtors whose 
d be & schedules disclose assets of an estimated value of less than the amount to which 
¢ Of B householders are entitled to retain as exempt under the State law, the practice has 
hum- been rendered so uniform that in such cases one notice only is required to be 
iness 


issued by the referee in which notice to creditors is given of the day appointed for 
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their first meeting and of the attendance of bankrupt. On the day appointed the 
bankrupt is rigidly examined by the referee and in the event the creditors, if any 
are in attendance, fail or decline to elect a trustee, and the showing as made in the 
examination of bankrupt discloses no new matter of interest, order is promptly 
entered that no trustee be appointed; the assets listed by bankrupt are then set 
apart to said bankrupt by an order of the referee, administration of the estate is 
ordered closed, and record of proceedings in the case is certified to the Clerk of 
the Court before the expiration of thirty days from the date of the adjudication. 

While it is true the bankrupt law may be weak and inadequate in many places, 
inasmuch as the law itself is not the subject of debate, and as we have to apply the 
law as it exists and as we receive it and not as it probably should be, I will not 
take the time to express views or opinions on this branch of the subject. It would 
seem that until the law is amended the referee and the practitioner can do no 
better than to accept it as it exists and bend his energies toward improving and 
perfecting the modes of practice under same. 

The forms which have been established, while substantially all in my opinion 
are complete and may be and are of great assistance and value, I have, in my 
experience in the application of the law, thought it proper to add to the provisions 
of some and subtract from others, and a few, in my opinion, are unnecessary and of 
no available use. 

That the requirements of the law might be complied with faithfully and that the 
records of proceedings in all cases referred to my district should show this, I have 
put in practice and use several forms, copies of which I have brought with me 
with the idea that they may be of some interest to my fellow referees kere 
assembled. 

To the end that records of proceedings would show as succinctly as 
possible that that section of the law providing that there shall be at least two 
sureties on each bond filed by trustees and that the Court shall require evidence — 
of the value of the property of sureties has been complied with it has seemed to me 
an expedient measure and one tending to uniformity in practice to append to” 
Form 41 (Form for Trustee’s bond), standard form of affidavit, to be signed by 
such sureties; such affidavit being drawn under Section 40F. 

Form No. 41: “Notice of Dividend,” by trustee, it is obvious, is unnecessary and 
useless, and inasmuch as the law provides “that all notices shall be given by the 
referee unless otherwise ordered by the judge,” it has always seemed to me, has 
been misleading to say the least. 

The section of the law pertaining to notices it is true requires, among other 
things, that notices be sent to creditors of “the declaration and time of payment of 
dividends,” and it is to be supposed that Form 41 was invented for this purpose. 

While this section of the law requiring that creditors be notified of the declara- 
tion and time of payment of dividends is in my opinion a needless one; the follow- 
ing provision that requires giving of notice to creditors of “the filing of the final 
accounts of trustee and the time when and the place where they will be examined 
and passed upon” is quite sensible and necessary; and it has been my practice to 
give the creditors such notice under these requirements in one form, thus per- 
forming the whole operation (to use the vernacular of the photographer) “at one 


sitting.” A form for such notice is herewith submitted and which I designate for 
convenience in reference, as Form 41A. 


(CAPTION.) 


To the Creditors of the above-named Bankrupt: 

Notice is Hereby Given, that the Trustee of the estate of said 
bankrupt has conducted a settlement of same and that the final 
meeting of the creditors will be held at in the City of 

o'clock in the afternoon, at which time the 
said creditors may attend and examine the detailed statements and 
final reports and accounts of said trustee. 

That there will be declared on said day by the undersigned, 
upon the debts of said bankrupt heretofore proved and allowed, 
the first and final dividend thereon, of per cent., same pay- 
able by said Trustee thereafter, on or before the 


Set Oites tae eee 


sebese cei4 


BpeOE OE |. s os bxdice. 


Referee in Bankruptcy. 


Notice to creditors in the above form, I think, serves the purpose desired to be 
obtained by the law; and the fact that dividend sheet remains open and the rate of 
dividend subject to change until the day upon which the dividend is actually 
declared, incident to filing of claims by tardy creditors who wait until the last 
day before declaration of such dividend and the passing upon final account of 
trustee and the order of payment of dividend, places the burden on the credito 
who has not theretofore proved and filed his claim to “come to the front” with hii 
proof and participate, or thereafter forever keep his peace. The use of notice of the 
above form I consider of importance as it shows not only compliance with t 
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provisions of the law, but it subserves the best interests of all the creditors, the 
estate, and last but not least it is a bulwark of strength to the referee in his 
answer of communications from creditors who have “slept on their rights,” and with 
— eyes‘ come into court inquiring about dividends after an estate has been 


Attention is called to.Form No. 51, Order allowing account and discharging 
trustee. Inasmuch as the trustee is required by the law to “pay dividends within 
ten days after they are declared by the referees,” and in view of the fact that the 
referee cannot declare the dividend, at least the final dividend, until after the 
final report and accounts of trustee have been filed, and, pursuant to requirements 
of the law, opportunity has been given through notification to creditors to attend 
and together with the referee pass upon the same; it seems to me that the date 
of the allowance of trustee’s reports and accounts is an inopportune and improper 
time to order his discharge. He has yet a duty to perform—the payment of the 
dividend. 

Upon the examination and approval by the referee of trustee’s final report, I 
think the only record necessary is the entry, as follows: 

“The foregoing account having been examined and found correct, it is 
ordered that the same be allowed.” 

The above is exactly the language of Form 51, leaving off the clause “and that 
the said trustee be discharged of his trust.” 

The trustee is not dischargeable of his trust until after dividend has been 
paid to and received by the creditors of their legal representatives, and the evidence 
of his having performed such duty has been submitted to the court. The require- 
ment of the filing of such a final statement has always been gladly acceded to by 
trustees in my jurisdiction. The vouchers necessary to be attached to such state- 
ment evidencing the receipt of dividends by creditors may be in the form either of 
the cancelled checks themselves, or receipts prepared by trustee. In cases where 
the trustee desires for private reasons to preserve his bank pass book, stubs and 
checks, it has been his practice to procure from creditors these receipts duly 
signed in advance of the mailing or otherwise delivering of dividend checks. ‘This 
mode of practice has been eminently successful in enabling the trustee to effect 
expeditious payment of dividend and early filing and submission of final statement. 

Under this mode of practice incident to the closing of the administration of 
estates I submit the form as’ follows, which, for convenience in reference, is num- 


bered 51A. 
(CAPTION.) 


, Trustee of the estate of the above-named 
bankrupt, reports that as such trustee he has, pursuant to the 
declaration of dividend in said matter, paid to all of the creditors 
named in said dividend declaration, the amounts named therein. 
That said payments have been received by said creditors, as evi- 
denced by their receipts annexed hereto, marked Exhibit.... * * * 
and he asks that this his final report and statement be approved 
and that he be discharged of his trust. 

Dated at the City of 
eae 


Trustee. 


As a form for an order showing the allowance of final account, approval of 
payment of dividend, and discharge of trustee, the following form is submitted: 


(CAPTION.) 


At the City of in said district, this .. 

The report and final account of trustee of the estate of 
above-named bankrupt of the settlement of said estate, and the 
report of payment to and receipt by creditors of dividend declared 
by the undersigned, having been presented for allowance and ap- 
proval and having been examined and found correct; it is ordered 
that same be allowed and approved, and that said trustee be and 
he is hereby discharged of his trust. 


Use of all the foregoing forms will, in my opinion, be of assistance, not only 
in regulating and improving the practice under the bankruptcy law in the specific sec- 
tions to which they are directed, and render more correct, complete and satisfactory 
records of the administration of estates, but will fulill a want of trustees who 
desire a paper, or “writing” as they have often designated it to me, which they 
may preserve as documentary evidence that every duty required and expected of 
them as such officer has been performed. 


Referee Neeper, of Missouri, then read paper on same subject. 
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Practice in Bankruptcy , Where it is Faulty; How It May Be Improved. 


FREDERICK W. NEEPER. 


Mr. President and Gentlemen of the Convention—Upon receipt of the notice 
from our Honorable Secretary that I had been selected as one to engage in the dis- 
cussion of the subject, “Practice in Bankruptcy; Where it is Faulty; How May it 
Be Improved.” I sat down and wrote to the various referees, whose names were 
given me as having been also selected to assist in said discussion, requesting them 
to state which phase of this varied subject they desired to discuss. My dismay was 
great when replies were received from all of them, and no one of them but Referee 
Clapp of Omaha having expressed the intention of attending the convention, I was 
sick; another was ill, and others were too busy administering the bankruptcy law, 
collecting fees, etc., to come. . 

I felt that‘I must either go into bankruptcy myself or that I must realize on 
my assets of gray matter and prepare a profound argument on the subject and 
astound and electrify the convention. 

Imagine my relief when I was informed that in addition to the names of 
referees that had originally been given me were such well known referees as Hawley 
of New York, Slonecker of the Sun Flower State, and others who were also slated 
to lead on this topic and who I knew could much more proficiently interest and in- 
struct you than I would be able to do. 

The question of practice in bankruptcy I presume confronts and often confuses 
every referee, and while vexed matters that were formerly unsettled have now been 
passed upon by Superior Courts, at the same time practitioners in bankruptcy courts 


have become more acute, more technical, and occasionally I come in contact with’ 


a lawyer who thinks he knows more about it than does the referee, and once or 
twice the judge has said so too, when the question was certified to him for his 
Opinion thereon. 

In my opinion the Practice in Bankruptcy should conform as nearly as may be 
to that of the United States Circuit and District Courts. Many matters are so 
especially designated in law that the practice shall be the same as in the United 
States Courts of Equity. It will be safe for the referee or practitioner to follow 
such rules, as I have found but few cases where the judge has failed to sustain the 
referee where he has made a fairly respectable attempt to do so. Sometimes, as 
was the case with the Supreme Court of the United States in the Carson case, 
our sympathies, our ideas of what in right and justice ought to be, compels us to 
want to digress from that, which is clearly the law, and referees are prone to over- 
rule the highest judicial tribunals of the land, temporarily, but in the end this is 
poor practice. Let us administer the law as we find it, tho’ the heavens fall. 

The practice in bankruptcy is the more difficult on account of the fact that the 
law itself permits the United States Courts to fix rules of practice and procedure. 
This has caused such a multiplicity of practice over the country so that a poor coun- 
try referee scarcely knows where he’s “at” and has caused the charge to be made 
that the law as administered is not uniform. While this charge can be only partially 
substantiated, at the same time it is a menace to the continued existence of the 
law; except in instances of extreme local situations this should not obtain, and 
there can be no legal reason why the same rules should not be in vogue the 
country over. 

For instance: In some districts the cost to a petitioner in bankruptcy is much 
greater than in an adjoining or other districts. This should not be if the uniform- 
ity of the law is to be preserved and the present law to remain on the statute 
books. ; f 

Very often is the referee called upon by attorneys to express his opinion of a 
certain vexed or disputed question. This comes up, I think, more often in matters 
of practice than any other. The referee should be courteous but not too com- 
municative, give information, not advice, as he may be compelled on acount of a 
different and later point of view to reverse his former opinion. Too many lawyers 
depend on ii.e referee for information and refuse to equip themselves for work and 
practice in bankruptcy courts. It has become mv settled rule to give them free 
access to my library, but to say as little as possible. 

As to where the law in the matter of practice is faulty I will say that in my 
opinion the Ray Bill will overcome, if put in operation, a number of glaring defects, 
but not all of them. aS os 

I would approve a practice of the attorney for petitioning creditors verifying the 
petition. Who knows the facts and is so able to make affidavit that the facts there- 
in stated are true as the attorney who has invesigated the matter? The creditor 
himself in nine cases out of ten makes this affidavit not of his own knowledge, but 
on the report of the attorney. The practice, as required by the present act, of send- 
ing out so many notices is certainly faulty, and to prove it you may ask any 
rcieree if he entirely complies with the law in this respect. I would change Section 
58 so that many of the notices now required to be sent to creditors need only be sent 
in the discretion of the referee. : 

I would formulate a set of rules that would be uniform the country over, not 
with the idea of taking from the judges any of their powers or prerogatives, but 
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that the practice would be uniform, so that a decision rendered in one district woulé 
be not only binding, but intelligible in all the districts. 

General order 38 gives us sufficient latitude as to foums, so that the 
referee or court is not bound to require those prescribed by the Supreme Court to 
be the only ones used or that they be followed absolutely in all cases. There are 
many matters of practice that I might touch upon, but I shall look for the others 
to discuss them, and being a better listener than talker, I thank you. 


During the reading of his paper Mr. Neeper made the following statement: 
The practice in my district and the Eastern District of Missouri is that there is 
a special order made by Judge Adams to the effect that in the absence of the Judge 
(and he is always absent excepting about four days in the year in our division of 
the district), upon the receipt of an application for discharge, the clerk im- 
mediately refers that application to the referee. The referee makes report there- 
on, setting out the condition of the estate and whether in his opinion the applicant 
is entitled to a discharge; this report he files with the clerk. I will say in addi- 
tion that the referee is allowed a $10 fee for this report. The whole matter is 
sent by the clerk to the judge, and the judge then orders the clerk to publish in 
a newspaper this application and the order thereon, and to send a copy of the 
application and the order to each creditor. In our district the clerk sends these 
notices and he receives 75 cents for each notice. The clerk of the St. Louis 
court in our district, who since died, seemingly was preparing for death, because 
his conscience so affected him that he refused to accept 75 cents for more than 20 
such notices. Jf there were any in excess of 20 creditors he would accept only 25 
cents per notice. In one case where I was attorney, before I was appointed ref- 
eree, I managed to squeeze out of the estate a $35 fee, while the clerk’s fees were 
$52.50 in addition to the $10; out of that he had to pay $3.50 for his notices. 

Referee Clapp, of Omaha, Neb., said: When I saw the names of six referees 
who were to speak upon this subject before me, I thought that all that it was 
necessary for me to do would be simply to say, if you want to practice in the 
bankruptcy court, follow the directions on the box. The law itself, with the forms 
and rules, gives sufficient directions and they are sufficiently explicit to make the 
practice certain. It is true that there are a few discrepancies in the forms and the 
orders, and it will be my purpose to discuss just a few of them. 

The question of the payment of dividends was thoroughly discussed yester- 
day, as to the preparation of the dividend sheet and the notice. 

As to the matter of notices, in certain districts I find they are sent out by 
the attorneys and the referee simply certifies that the notices have been sent. 
With us we send out the notices ourselves and make a certificate that we have 
actually mailed them by depositing them in the post office at Omaha in our 
district. 

Mr. Slonecker—For which you receive ten cents. 

Mr. Clapp—For which we receive ten cents for each notice. We. do not 
receive the $5 though for the petition on discharge. 

President—Or $10. 
Secretary—You do not need it. 


Forms, General Orders, Rules and Decisions. 
Cuaries E. Crapp. 


Mr. Clapp—General order No. 23 declares that in all orders made by a referee, 
it shall be recited, according as the fact may be, that notice was given and the man- 
ner thereof, or that the order was made by consent, or that no adverse interest was 
represented at the hearing, or that the order was made after hearing adverse 
interests. : 

In each instance, except where the order is made by consent, it appears notice 
to creditors of some kind is necessary and the courts hold that the sending out of 
notices is the proper practice. The sending of notices necessitates an enormous 
expense and causes delay in the administration of the estate, that is, if creditors 
are to receive notice of every order made—for necessary expenses incurred in the 
converting of the assets of the bankrupt into cash. On the other hand the notice 
to creditors is the only protection given the trustee in complying with any order of 
the court as to the distribution of funds. The positon of the trustee as to the 
payment of claims and expenses is somewhat an incongruous one, for he pays 
out the funds, upon order of the court, and frequently the court takes the responsi- 
bility of making the order without notice, merely reciting that no adverse interest 
is represented. The creditors may within 20 days after the filing of the final 
report of the trustee, enter objections to its confirmation and to the discharge of the 
trustee. If it should be found that a particular item of expense should not be paid, 
then the trustee must reimburse the estate out of his own funds. If the practice 
required creditors to take notice of all orders made by the court and required credi- 
tors to enter objections to the allowance of a claim, or to the payment of any item 
of expense, within a certain time after the order was made, or if the practice required 
creditors to file their objections to the payment by the trustee of any claim before 
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the final dividend, the trustee would be protected and the estate administered without 
the expense of a notice upon each order made. 

There is no provision in the act for the barring of claims. Creditors receive 
io days’ notice of the first meeting of creditors and the notice expressly says, “the 
creditors may attend, prove their claims, appoint a trustee, examine the bankrupt and 
transact such other business as may properly come before said mecting. 

All claims should be on file at the date of the first meeting of creditors, but 
creditors frequently delay the filing of their claims until a final dividend has been 
declared and paid and then rush in and complain bitterly because they have been 
deprived of the privilege of participating in the assets of the estate. If an order 
could be made barring all claims not on file at the date of the first meeting of 
creditors, the annoyance caused by the tardy creditor would be eliminated. There 
should, however, be a certain flexibility to this order by permitting the creditor, 
within a time limited after the first meeting of creditors, to file his claim on proper 
showing being made that he could not have his claim on file on the date fixed for 
the first meeting. : ' 

Form No. 57 being the order on notice of bankrupt’s petition for discharge, 
provides for the sending by the clerk a copy of the petition for discharge to each of 
the known-creditors of the bankrfipt. Accc.aiug .o Wection 58(c) all notices shall be 
given by the referee, unless otherwise ordered by the judge. In my district, the 
clerk fortherly sent out a copy of the petition tor discharge in compliance with 
Form No. 57, but now the referee sends to each creditor an order fixing a day on or 
‘before which all creditors of, and all other persons interested in the estate shall, if 
they desire to oppose the discharge of the bankrupt, file with the referee their appear- 
ance in writing in opposition to the granting of the discharge, and aiso within Io 
days thereafter file with the referee specificationsof the grounds of the opposition. 
The practice is less cumbersome than contemplated by the forms. 

The act provides with certainty for an appeal from the Listrict Court to the 
Circuit Court of Appeals, but it does not say when the referee shall certify the 
facts to the judge in contempt proceedings. Neither does it fix a limit for the 
certifying a question to the judge for review. 

General order No. 27 permits a bankrupt, creditor, trustee, or other persons, 
who desire a review by the judge of any order made by the referee to nie with 
‘the referee a petition setting out the error complained of and the referee shall forth- 
with certify to the judge the question presented, summary of the evidence and the 
finding of an order of the referee thereon. The certificate is made in accordance 
with Form No. 56. Thes ituation becomes somewhat embarrassing when a creditor 
decides after a final dividend has been declared and paid. The creditor certifies to the 
judge for a review of the order disallowing his claim. The practice should require 
the creditor to make the application within a certain time of the ruling by the 
referee. 

It would be interesting to know how many referees actually follow the require- 
‘ments of General Order No. 26; that “every referee shall keep an accurate account 
of his traveling and incidental expenses and of those of any clerk, or other officer 
attendiug him in the performance of his duties, in any case, which may be referred 
to him; and shall make return of the same, under oath, to the judge with practice 
‘vouchers, when vouchers can be procured on the first Tuesday of each month. 


During the reading of his paper Mr. Clapp said, by way of comment and ex- 
planation—As stated yesterday, a judge in the Southern District of Iowa holds 
that it is not necessary to send out the notice to creditors for the allowance of an 
attorney's fee. 

In my district the greatest annoyance has been caused by the ignorance of the 
law, to which Brother Raab made reference and for which he suggested a solution. 
Many of the large commercial institutions in this country have not yet met the 
bankruptcy law, and whenever a notice is received they delay, not knowing just 
what to do with it, and finally, after the notice of dividend has been received, 
declared and paid, then they wish to file a claim, and it may be that there is but 
one dividend, and therefore the delinquent creditor will not be permitted to 
participate. 

President—What do you do in regard to that section of the law which gives the 
right to creditors to prove up their claims within a year? 

Mr. Clapp—I do not know what to do with it. It has been a stumbling block 
with me frequently. I have been asked, when may I file my claim, and I have said, 
“IT do not know.” It gives a creditor a year within which to file his claim, yet he 
cannot participate in the estate. Supposing now we take the estate and convert it 
into cash and make but one dividend. I had a case a very short time ago where 
a stock of goods was sold by a receiver and we realized $13,000 in cash, and when 
the case was referred to me as referee I had nothing to do except to distribute 
that money in one dividend. Creditors may come in now, I suppose, and prove 
their claims, but they cannot participate in that dividend. If there was a practice 
making an order barring claims. it would cause the creditors to be more diligent. 
Ten days’ notice should be sufficient to reach any creditor in this country, and 
‘owing to the increased facilities in the mails of to-day there would be no excuse 
apparently for a creditor not having his claim on file at the first meeting. 
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In regard to the ten days’ notice which seems to cause some difficulty in 
Referee Slonecker’s district, the practice with us is to refer the petition for dis- 
charge to the referee, and that petition is verified with us. The form does not 
provide for a verification, but it is verified, and there is a decision to that effect, 
so that that part of the practice is settled. Then the order is that they shall show 
cause on a certain day, and that fixes the appearance day. The practice with us is 
to enter the appearance in writing, and then’ within ten days file the specifications 
in Opposition to the discharge. : 

President—I would like to ask you a question: In our district when specifica- 
tions of objections are filed, the court requires $10 to be deposited with the clerk 
before the referee or master shall take up that question on the specifications in 
opposition to the discharge. Now, I have thought at times that $10 was not 
enough, especially in litigated and troublesome cases. Does that rule obtain or that 
custom obtain in your court or any of the courts here? 

Mr. Clapp—I will answer that by saying that with us we certify the case back, 
after the objections are filed, to the judge, and he then refers the case to the 
referee as special master to take testimony on these objections. There is no fee 
attached to that, and no deposit of any kind required, although in our report after 
we have found the facts upon these specifications, we ask for a fair compensation 
for our services as special master, and the judge allows us from $10 to $25 or $35, 
and even as high as $50 on that reference. It is never less than $10 that he allows 
as a special master’s fee. If the matter is rather complicated he allows a larger sum 
as a fee for that service. 

President—I should further state that if the specifications are sustained, the 
referee is required to refund the $10. However, I believe that is not often done 
(laughter). 

Mr. Clapp—I should prefer our rule. 

Regarding the certifying of a case for review I will say that that has happened 
once in our district. Fortunately the ruling of the referee was sustained, but I 
have had considerable anxiety about a case of that kind, and wondered just what 
would be the effect after a claim had been disallowed by the referee. There is no 
time fixed for the filing of this petition and for certifying the case to the judge for 
review. Supposing after the money has been all paid out, the creditor then decides 
(the estate really has not been closed), and he has a right to have his claim passed 
upon. by the judge, and if the judge should overrule the referee and hold. that the 
claim’ should be disallowed, what effect would that have? 

Mr. Olmstead—Would that whole difficulty not be obviated by a local rule made 
by the District Court, that reviews could only be had within a certain space of time? 
Now, in our district Judge Lowell has made the rule that orders, findings and 
judgments of referees can be reviewed only within the space of ten days. 

ee Clapp—There is no such rule as that with us. We have no rule of that 
kind. 

Mr. Olmstead—With us the finding or judgment of a referee becomes binding 
on the district judge after ten days. 

Mr. Clapp—That would obviate the difficulty, if a local rule should be estab- 
lished in each district. 

Mr. Forward, of Wisconsin—It has been understood in our district that the 
general rule in equity prevailed. We have no local rule in regard to it, but that 
is the understanding with us. 

Mr. Clapp—That question has really never come up in a serious way, although 
I have-wordered what«woulkd-happen if it did come-up. 

I would like to ask the referees how many follow general order 26? 

President—I follow it. 

(Mr. Slonecker said he did not, Mr. Wise did, and Mr. Jones did.) 

Mr. Clapp—It has seemed a ridiculous thing to follow it, because in our 
district we travel such a short distance and have no clerk and really no expenses, 
and when the matter was referred to the judge he said it was not necessary to make 
those reports unless they were called for, and no reports have been called for up to 
this time. 

Mr. Jones—Are you not allowed ten cents a notice? 

Answer—Yes. 

Q. Is not that an expense? 

A. Yes; that is an expense in each case; that closes with the case. Under the 
general order made by the judge in our district he allows us ten cents a notice, and 
$2 for office rent—that is a flat expense in each case. That is entered upon our 
docket in each case, the docket is forwarded to us by the clerk, and when we 
return that docket we show a receipt of the funds and a distribution of the funds, 
and that closes that particular estate. 

Mr. Jones—But you do not report your notices. 

Mr. Clapp—No, we do not report the notices, and do not report anything except 
on our docket. It is put on our docket, 80 notices to a docket. 

Q. Is there any limit in your ten-cent notice—would you get $20 for sending 200 
notices to 200 creditors? 

A. Yes, the order reads: “For each creditor or other person.” I suppose we 
could pick up the directory and stick it in according to that, but we do. not do it 
(laughter). . 
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President—The next object is the question box and general discussion under 
five-minute rule on practice. 

_ Mr. Olmstead—My presence at this convention was uncertain, owing to serious 
illness in my family, and therefore I have come here, as we used to say at the 
University, totally unprepared. At the same time I have been an attentive listener 
to the debates, discussions and papers of this convention, and I cannot leave without 
saying a word on a subject which appears to have been more or less neglected in 
the dehates, and which I may add, to my mind, is a most vital and most advantage- 
ous subject to the creditor, and one of the most important pxrposes of bankruptcy, 
to wit, the subject of composition, which I regard as a dignified substitute for 
voluntary assignments. In my section of the country there exists a prejudice against 
bankruptcy. The name itself seems to have a sort of a stigma attached to it, and 
where we have any large failures the creditors and merchants seem rather to prefer 
the out-of-court settlement. They seem to regard bankruptcy as a sort of a court 
for the relief of the poor debtor, and do not even at this day fully comprehend its 
great advantages to them. 

Now this law embodies all the machinery requisite for the settlement of 
great commercial concerns, corporations, wholesale houses, and its provisions are 
especially adapted to carrying on large and extensive businesses. Perhaps you are 
all aware that composition is a modern improvement and invention. I think it 
originated in England in 1869 and was first used in this country in 1874. By far the 
most advantageous amendment which was passed by Congress to the Act of 1867, 
was the composition amendment, of 1874, whereby a merchant, who is embarrassed, 
instead of making a voluntary assignment, can file his petition in bankruptcy, throw 
himself entirely upon the mercy of his creditors, secure to them the advantages and 
safeguards of a court administration, and whereby he is enabled to save for himself 
the work of a lifetime. A merchant's life is his business. He devotes his best 
energies to building up a successful enterprise, and that enterprise has a large good 
will and a large number of customers. By this offer of composition or compromise, 
the creditors are willing to concede to him a large balance of assets—in other words, 
a failure is more or less in the nature of a general average. 

When a merchant fails—and I am speaking of honest merchants, and the 
majority of them fail from causes beyond their control, as for instance where their 
customers have failed to meet their obligations to them, where a dealer has a large 
stock of merchandise which is depreciating, where there is a period of drought or 
panic, all these are causes of failure beyond the merchant’s control—when a mer- 
chant fails from honest causes, I say, the creditors usually recognize that they must 
come in and share those losses with the debtor to enable him to recuperate himself; 
and therefore I say that such an arrangement is in the nature of a general average, 
as it is in the case of fire insurance, whereby they become in a certain sense partners 
and sharers with him in the losses, and the loss is distributed in other werds, 
throughout the community of creditors. 

It seems to me, therefore, that we should do all in our power to bring before 
the merchants the peculiar advantages of effecting settlements with their creditors 
by availing themselves of this great invention which is designated as composition. 

Another feature of composition, so far as the discharge of the debtor is con- 
cerned, is worth alluding to. You are perhaps aware that on the continent under 
the civil law or Roman law system, there is no such thing as a discharge. Discharge 
in bankruptcy originated during the reign of Queen Anne, and has its existence 
only under the common law, and the English and American Bankruptcy Systems. 
Strictly speaking, the countries governed by the Roman law have no technical bank- 
ruptcy law. Their law is the survival of the cessio bonorum of the Romans, and 
is what I would designate as an insolvency law whereby the debtor is removed 
from imprisonment, but his future acquisitions remain subject to the claims of 
creditors. Now, on the continent under the civil law systems the only way in 
which a debtor may get a discharge or a release from a part of his debt, is by the 
consent of the creditors in France under the concordat, or in Germany under the 
composition. Therefore, the civil law presents to us the only instance of a discharge 
in the composition feature. With us we have the regular administration, and 
where the debtor has honestly complied with the law and surrendered his assets, as 
a reward for his good conduct a discharge is given him. 

It has seemed to me, Mr. President, that a word should be said before parting, 
on this very important subject of composition, which I regard as the greatest ad- 
vance in bankruptcy legislation, and one which is peculiarly advantageous to the 
debtor and the wholesale merchant, and one by which he may not only make 
an honorable settlement with his creditors, but he may be rehabilitated, he may save 
the work of a lifetime and the business which he has built up, which is his being 
and happiness (applause). 

Mr. Hotchkiss—At the suggestion of several of the brethren I desire to put 
upon this record a sketch of a bankruptcy case now pending before me, concerning 
which I have spoken with most of them. I do so, believing that just as it is with 
trusts, so it is with bankruptcy frauds—publicity is of the first necessity. 

On Friday, August 15, 1902, at 4.30 p. m. I was called on the telephone by the 
attorney for one of the banks of the City of Buffalo, and informed that within an 
hour or two prior to that time, the wholesale tobacco firm of Coleman & Sherman 
had filed a voluntary petition in bankruptcy. I knew that the judge of our district 
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was on a steamer returning from Eur The attorney who called me on: the- 
phone suggested the necessity of an immediate receivership, stating that the 
cashier of the bank had been in the store of these tobacco merchants within two~ 
weeks and had found the cellar and the store filled with goods, and that he had 

inspected the store that day and found it nearly empty, and that he had received, 
information that large quantities of goods had been shipped from the store within a 

few days. While he was talking to me the attorney for the bankrupts came into the 

room and handed me the petition and schedules with the order of reference. I 

looked the papers over and made the adjudication. The attorney for the bankrupts-. 
also suggested the necessity for a receivership, and I replied, as I usually do to 

such suggestions, that the attorney for the bankrupt was the last man to suggest a 

name as receiver, and that I would not accept any name suggested by him. Feeling, - 
however, that a receivership was necessary that very night, and within not more 

than three-quarters of an hour of the receipt of the intelligence of this bankruptcy, I 

appointed a receiver. 

The case looking suspicious, though at the time I had no further information- 
than what I have given you, I asked the receiver to take immediate possession, with- 
out waiting to file his bond, telling him that he could get his bond in the morning, 
and that I would approve it nunc pro tunc, if necessary; I also asked him to put a 
watchman in the store over night. It was toward evening when we did that, and” 
from the way the case has developed, and the wings that that tobacco stock seems 
to have sprouted, evidently there would have been little left in the morning if we 
had not been in charge during the night. 

The next morning the receiver informed me that the watchman had told him 
that early in the morning a man had come to the store, and said, without knowing. 
what had happened, that if they had any more goods that they wished to store, he: 
had store room for them. I reported that information to the attorney for the 
creditors, who replied that under those circumstances he felt that summary action. 
should be taken. 

And then began a series of summary steps in practice which possibly are not 
supported by precedent, but which led to an excellent result. I ordered the bank- 
rupts into court for examination on an hour’s notice. They came and we started ans 
examination at 2.30 in the afternoon of August 16th. Within two hours the senior 
bankrupt had committed perjury so palpably that I had no duty to perform but to- 
see that he was arrested. Alas, I had no criminal jurisdiction. I did not commit 
him, but I did the next best thing. I told him to stay in the room, subject to the- 
previous order for his examination, and I put a guard on the door, and I tele- 
phoned for the Marshal and a United States Commissioner, and I kept that man 
—shall I say as a prisoner?—until they could get him. This procedure was not 
exactly regular, but I find from the evidence that had been disclosed, that he would” 
make a bee-line for-Canada if I ever let him go; you know that country is only a 
mile and a half away. 

An information was laid before the United States Commissioner and the man 
was arrested by the marshals. About half past eight that evening we ‘adjourned™ 
to the following Wednesday. In the meantime the other bankrupt had not ap- 
peared, although an order was out and they were looking for him. Just as I 
was leaving the office that night the other bankrupt appeared. He knew nothing 
of what had happened to his partner, and I did not intend he should. So I kept 
him in my office, entered an order revoking the adjourment taken a half hour 
before, and reconvened the court on a special order gn 15 minutes’ notice on the~ 
telephone, and again sent for the Marshal and Circuit Court Commissioner. At 
half past 9 that night we got going again. We thought the other bankrupt would” 
get himself into the same difficulties with section 29, but he did not; he was 
shrewd. We examined him continuously until 12.45 that night without discover- 
ing much that confirmed our suspicion, and I then adjourned the hearing until" 
the following Wednesday. Meanwhile we had examined two or three tobacco 
dealers in Buffalo and discovered facts that were clues. 

On Monday morning, the representatives of the creditors having been busy 
over Sunday, I was informed of facts which looked more suspicious, and I again- 
issued a summary order, revoking the adjournment to Wednesday, and calling 
a meeting for a special examination of the bankrupts instanter; I sent for them~ 
and had them both in court in about: an-hour,-and an examination was begun that 
morning, which was continued practically without intermission save for food and” 
sleep for seven days, with only the gap of Sunday. 

The first thing we were up against when we began to examine anybody else 
but the bankrupts was not what we would expect, viz., an instruction from the 
attorney that any evidence given might be used against them on a criminal charge, 
and that therefore they were privileged; we were met with a density of intel- 
ligence on the part of employes; the bankrupts themselves seemed willing enough 
to testify. One of the answers of one of the emnloyees was a model of its kind. 
He was being hard pressed by a splendid examiner, a gentleman as well as a 
ferret, and the witness fell back upon this answer. which is par excellence th: 
most non-committal answer in my experience: “To the best of my knowledge and” 
belief yes or no.” Cogitate on that little word “or.” What could you do with a 
man like that? 3 

President—I suppose that since you had not the power of commitment, your 
just locked him up and kept him there? 
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_ Mr. Hotechkiss—I kept him there for hours without food or recess and told 
‘him that he would have to answer the questions before we went home; but he 
<alled the bluff and he did not answer the questions. 

That was Monday. We spent pretty nearly the whole day on that witness. I threat- 
ened him with arrest for perjury, with report to the ¢ourt for commitment, but if 
I had sent him to the Judge for commitment the thing would have been so cold 
"before we could have got the evidence transcribed that we could have accomplished 
nothing. We kept at him six or seven hours, but he withstood the attacks of counsel 
and referee. 

_ Next morning we got hold of another witness, an employee whose testimony 
-quickly developed the fact that he knew something. He was not clever enough to 
answer as the preceding witness did, but he was bright enough to be silent. We 
put him on the stand at 2.30 p. m. and kept hiv. there until 1 o'clock the next morn- 
ing. I gave him a sandwich and a drink of water later in the evening, but gradu! 
ally inch by inch, that fellow yielded, and when we adjourned at midnight we had at 
least enough facts to know where there was a very large quantity of goods 
stored, and how the trick had been done and who did it. Some facts we did not 
know. Three times in that examination that man admitted that he had com- 
mitted perjury. The question would run along something like this, “You just 
testified so and so—that was,a lie, wasn’t it?” The witness would wait about five 
minutes and then he would say “Yes.” The next question would be “What is the 
truth?” And he would go on and after an hour or so get another story out, and 
the questioner would say, “That sounds well, but you know you are lying again, 
don’t you?” And then he would admit it. Of course that was a little like the 
Dreyfus case, not very judicial, but, as I saw it, the method was progress. The 
-outcome simply justified it. 

That night, by the way, one of the bankrupts, whom we had not arrested, but 
against whom we had a warrant, which the District Attorney’s office had thrown 
out on the ground that it was faulty, vanished: and he is still a fugitive. The next 
morning events followed thick and fast. We had over night had a number of 
persons searching for men whom we desired to find, and about half past 3 o’clock 
in the afternoon we had located, within a hundred numbers on a certain street 
house known to contain goods amounting to about $10,000. They seemed to belong 
to a mysterious man named Jones, but the fraud was too transparent. So I sent 
out the receiver and two others and told him to search every house—I did not 
“know what trouble I would get into in searching private property; .but*the town 
at that time was in such a state, that, I think, we would have been allowed to 
search any house in Buffalo. As a matter of fact we found and seized the gonds 
within ten minutes, and that night by similar methods seized two other large 
lots of goods. Later on found and seized many small lots. The seizures in all to 
date aggregate $17,000 cash value. 

It had developed in the examination of this day that a lawyer in Buffalo had 
had something to do with the matter. Every man whom we found and who was 
called to testify said that he had his directions from this lawyer’s office or some 
one connected with him. Every clue seemed to center back in that lawyer’s office. 
“That lawyer was not to be found that afternoon—it was thought he had, too, dis- 
appeared. The next morning, however. the lawyer was found in town, was arrested 
upon a warrant for conspiracy to defeat the operation of a federal statute, and 
brought into court on subpeena. He was on the stand three days and is still on the 
stand, and will be on the stand to-morrow morning. The story he tells is remark- 
able, to say the least. He is still in jail and his case will come before the Octobér 
Grand Jury. If convicted, he, being a lawyer, of all those implicated, should receive 
the limit sentence. But his matter is now in the hands of the district attorney. 

I have not time further to go into the ramifications of this stupid conspiracy. 
But mark you this. there has not yet been a meeting of creditors, and yet through 
~a liberal construction of section 21 we have hammered facts out of usually un- 
willing witnesses and recovered not merely $17,000 worth of cigars and tobacco, but 
unearthed transactions which will make the estate from $5,000 to $10,000 richer as 
well. We have, by an assumption perhaps of criminal jurisdiction, caused the appre- 
hension of one bankrupt and his lawyer, have forced the other bankrupt to the safer 
climate of the neighboring Dominion, and brought about the disappearance of other 
“implicated persons. Now we have brought knowledge of the attempted fraud home 
to some reputable tobacco merchants in a way which teaches them its own lesson. 
But most of all, we have demonstrated the efficacy of the bankruptcy law, to reach 
~and check such transactions. Had those bankrupts filed a general assignment, I 
-think I am understating it when I say. a creature of the debtors would have been 
in charge, weeks would have elapsed before the fraud would have been detected, 
and the hidden goods would have winged their way out of Buffalo in the train of 
the guilty parties. 

Now I fancy there was much that was irregular in this proceeding. It may 
“have ‘been, not government by injunction, but by threatened commitment, by 
actual attachment of the person, and by unauthorized search warrants. But it was 
justified. I know this, that, as soon as the extent and hideousness of the fraud 
was revealed, nothing short of a writ of prohibition from the judge would have 
checked the referee in charge. Nobody applied for that, and, I don’t think with 
-all the facts before him, the judge would have granted it. Nor is the end yet. The 
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case is pending. We hope to have the quasi mythical Jones in court to-morrow 
morning. The National Association of Credit Men will probably take up the 
criminal features of the case and see that the penalty fits the crime. Great publicity 
has already been given. Greater is to follow. 

To me the lesson of this case is that with bankruptcy frauds, the race is to 
the swift. “he law is ample, provided you stretch it enough. I trust you join with 
me in the hope that for so doing I'll not be arrested when I get back to Buffalo» 
(laughter and applause). 

_Mr. Fisher—I have a case pending before me in which the man who was in 
business in Winnebago County, Illinois, running a general merchandise store, 
became bankrupt; his father had been furnishing him money, and he owed his father 
a considerable sum. Just before going into bankruptcy he sold his entire outfit to a 
man in a foreign county, the man paying to the bankrupt a thousand dollars in 
cash, and deeding to the father a place estimated to be worth $2,500, the son testify- 
ing upon examination that this $1,000 was supposed to pay the balance of his debts, 
except what he owed the father, and the father taking the bankrupt’s note for 
$1,500 above the $2,500, the value of the real estate which was conveyed to him, 
the son owing the father $4,000, and the son paying him $2,500 by the conveyance of 
this property and giving a further note of $1,500. Of course, that proves that the 
father had knowledge that the son was insolvent. 

Now the question asked me by the attorney was, what was his method of 
procedure? This real estate is in a foreign county, and the father is perfectly 
solvent and lives in Winnebago County—could he bring a suit in Winnebago 
County for the value of that real estate, or must he go to that county and file 
a bill in chancery to set aside the deed conveying it from the purchase of the stock 
of goods to the father? I had never had that question up before and was unable to- 
answer it, and I want to ask that question, if any of you have considered it—for 
my own information I would be glad to hear from some one—whether the father 
can be sued for the value of the real estate by the grantor, or whether the grantor 
must go to the county where the real estate exists, and file a bill to have the 
deed to the father set aside, and recover the property itself, and not the value. 

Mr. Slonecker—I had a case somewhat similar to that, and my judgment was- 
that it was necessary to set aside the conveyance. I do not think an action for 
damages is competent under the circumstances. You would have to sue for 
damages or begin suit to set aside the conveyance. 

Mr. Fisher—This attorney’s opinion was that where the man refused to convey,. 
that possibly the value of the property might be recoveréd in a judgment at law. 

Mr. Slonecker—I think not. 


Mr. Wise—I move that the President be empowered to appoint all necessary 
and standing committees. 

Mr. Hotchkiss—The President has power to appoint an executive committee, 
but no other committees, and the motion gives him the power to appoint all other 
committees. 

Motion seconded and unanimously carried. 

Mr. Olmstead—Inasmuch as there are certain important amendments pending 
before Congress which may be favorably acted upon between now and the next 4th- 
of March, it seems to me important that the Executive Committee should be 
authorized and empowered by the Convention to petition the Supreme Court for a 
revision of the rules and general orders, which revision may be occasioned by any~ 
enacted legislation. My brother Slonecker suggested that idea in his remarks, and 
it would appear to me advisable that the Convention or Association should em- 
power the Executive Committee between now and the time of our next convention, 
to petition the Supreme Court for a modification of the general orders; that will 
be especially desirable in view of the legislation to be enacted by Congress, and 
especially as in our experience we have found that some of the existing general 
orders, forms and rules, are more or less defective. The motion is simply to the 
effect that the association shall empower and authorize the Executive Committee 
to deal with the question of the revision of the general orders, and to adopt such 
measures as may bring about any reform in them. 

Motion seconded. 

Mr. Hotchkiss—As I have looked upon the functions of this Association, as 
soon as the bill now pending in Washington has passed, these functions will be at an 
end; that is, until theré is another agitation for amendment or for an entire re- 
vision of the law. Pending that agitation, which will probably arise very soon, we 
have, however, a very important work to do, and a work which we are probably 
better. qualified to do even than to suggest amendments to the law. With that 
other bodies have to do as well as ourselves; but we and the bar associations are 
alone interested in the practice. I am very heartily in favor of this motion. I would’ 
like, however, to see it go further and give the Executive Committee power, not 
only to petition, but if the Supreme Court should suggest that the Executive 
Committee present a revision of the general orders and forms, that that committee 
present such revision without submitting it back to this Convention. We may have 
to do it rapidly, in other words. 

Mr. Olmstead—I accept the modification of the motion. 

Motion as amended seconded and unanimously carried. 

Mr. Olmstead—In view of the fact that the amendments to the bill may be and’ 
probably will be passed, and there may be no occasion for some time to suggest to: 
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«Congress further amendments, it has seemed to me desirable, and in discussion with 
some of my associate members of the association it has been agreed, that it would 
be well that the Executive Committee also be empowered to suspend the holding 
-of a convention annually, if in its wisdom it sees fit so to do. The object of my 
“motion simply is to give the Executive Committee the power as to the calling off 
of the convention, and the right also, if it sees fit, to hold not only annual, but 
~semi-annual conventions, without. intending thereby to ask that any precedent 
be established, but simply that they may have the power, if they see fit, to 
-recommend the ommission or suspension of the holding of a convention each year. 
It seems to me that between next March when Congress. adjourns, and the time 
when we usually hold our conventions, at the end of August, the time will be so 
short, that it will be hardly necessary for us, perhaps next year, to have a conven- 
tion, and yet in another year questions of practice and procedure and possibly 
future amendments will have accumulated, and could then be discussed. The idea 
was simply to empower the Executive Committee or the officers of this Association 
eto act upon that question as their wisdom may dictate. 


‘think it is a well-known fact to all of us that St. Louis will hold a very large 
‘Exposition in 1904, and St. Louis being rather centrally situated, perhaps there will 


very much in favor of holding the 1904 Convention of the National Association in 


:it has been in this city. I know that it was not so entertained in my own city, 
“though the attendance was much larger. It marks an epoch in the history of the 


local branch of The National Association of Credit Men, and accepted by us, and 


-ask that that be adopted by a rising vote. 


“be extended to our President for the able manner in which he has presided over 


-affairs of the Association and represented us at all times during his term of office. 


Motion seconded. 
Motion carried unanimously. 
Mr. Neeper—While I am not authorized to extend any invitation especially, I 


be reduced railroad rates, and lots of things to see and do there, and I would be 


that city. 

President—I suppose that will be left to be determined by the Executive 
Committee. : 

There is one little statement that could be added there that the National 
Credit Men’s Association will meet in St. Louis at that time, but our Executive 
Committee will determine the advisability of going there. 

Mr. Neeper—I understand that, but I wished to bring the matter up. 

Mr. Hotchkiss—It is rare, Mr. President, that this association is entertained as 


association, that the alliance, if I may so call it, between it and the Credit Men’s 
Associations of the country, was cemented by the invitation extended to us by the 


which resulted in the delightful banquet of last evening. 

I therefore move you, sir, that the cordial and hearty thanks of The National 
Association of Referees in Bankruptcy be extended to the Milwaukee Association 
of Credit Men for their entertainment of us, not only last evening, but their 
entertainment of individuals of our membership through the whole two days, and I 


Motion seconded and so adopted unanimously. 5 
Mr. Jones—I desire to make a motion which I know will meet with a hearty 
reception from the members of the Association, that the thanks of this Association 


this Convention, and also for the able manner in which he has conducted the 


Motion seconded, put by Mr. Jones, and unanimously adopted by a rising vote. 

Mr. Wise then presented the following resolution which was unanimously 
adopted by a rising vote. 

At the Fourth Annual Convention of the National Association of Referees in 
Bankruptcy, held at the United States Circuit Court Room, the City of Milwaukee, 
Wisconsin, August 28, 1902, the following preamble and resolutions were unani- 
~mously adopted : 

Whereas, Referee Royal H. Gunnison has most ably and successfully 4Gis- 
charged the onerous duties of Secretary and Treasurer of this Association during 
the past three years; therefore, be it 

Resolved, that in grateful recognition of the valuable and loyal services of Mr. 
Gunnison, the thanks of this Association are hereby tendered him. 

Such service has been constantly rendered by him-at great personal sacrifice of 
time and effort, and has to the greater extent enabled this Association successfully to 
accomplish its important work; be it further 

Resolved, that a copy of this preamble and resolutions be suitably engrossed, 
attested by the signature of the President, and presented to Mr. Gunnison, with 
the best wishes of the Association for his future success and prosperity. 

President—I desire to return my thanks to you gentlemen for the kind assist- 
ance that you have given me whilst I have been in this position. No President can 
succeed without the assistance of his associates upon the floor, and you gentlemen 
have treated me with profound courtesy. If I have committed any errors, and I 
think I have myself, you have been so kind and charitable as to overlook them. I 
-thank you, gentlemen, for your confidence and your esteem (applause). 

Mr. Olmstead—Before you retire it seems to me fitting that we should recog- 
nize the very efficient and able manner in which our associate referee, Mr. D. 
Lloyd Jones, has provided for all the preliminaries and details of this successful 
-convention. Next to our feeling of regret in parting from you, Mr. President, whom 


62 






































































we have all learned to love, we shall certainly regret leaving Mr. Referee Jones, 
who has, by his painstaking care, made us all so tomnicttahie, and who has con- 
tributed so largely towards making this convention a-success, I therefore move 
you that we tender to him as well, a vote of thanks. 

Motion seconded and unanimously adopted by rising vote. 

Mr. Clapp—lI think that before we adjourn we ought to express our thanks to 
Mr. Francis Bloodgood, Jr., for his very able address here this morning, and to 
thank him and his friends for the invitation to dine at the Milwaukee Club, and to 
thank our friends for their attendance here, including especially Mr. H. M. Battin, 
and for their courtesy here to us, and for the entertainment which they have given 
us, and further that we express our thanks to the press of the city for its courteous 
treatment. 

Motion seconded and unanimously adopted. 

(The President-elect was then escorted to the chair.) 

President Hotchkiss—Gentlemen, I need not say that I thank you greatly for 
honoring me with this office. This Association and its work have been my com- 
panions now for four years. I never expected to be President, because I did not 
think you wanted to retire me just now; for, as the Governor will testify, the 
President’s office under our organization is not a very active one. At the same 
time we are so near the goal towards which we have been aiming, that I am willing 
to consent to the retirement to which you have voted me. 

Mr. Jones—That is pretty good (Jaughter and applause). 

President Hotchkiss—I had hoped, however, as I said, when the suggestion was 
made to me yesterday that I be named as your President, that you would have 
chosen some one who was a little younger in the harness than I, and | hope that 
next year that policy may be adopted. 

This Association is now four years old. That its work thus far has been well 
done, I think, is conceded by every one. Its work will, however, be intermittent; 
its sole function is to suggest changes in the law and the practice. Indeed, I 
fancy we will now have a year or two when the Association will, to a certain ex- 
tent at least, be quiescent. When the time comes after this bill shall have been 
passed, and after the practice shall have been reformed, that the country demands 
further amendments, then this Association must spring to the front again and 
guide the amendments along the right line. 

Most of us look forward to the time when there will be an expert commission 
authorized by Congress to revise the law from beginning to end, with power to 
suggest the practice from beginning to end. When that commission shall have 
done its work, and I take it that some of us will be on that commission, the bank- 
ruptcy law will have attained that perfection which makes the English bankruptcy 
law a model. 

The President has but one duty to perform at this time, namely, to appoint the 
Executive Committee. In the past we have followed the plan of putting four 
members of the old committee on the new committee and adding three new 
members; and after consultation with several gentlemen present I have selected an 
Executive Committee along those lines. The four old members on the new 
Executive Committee will be— 

Morris S. Wise, New York, N. Y., Chairman. 

Sydney C. Eastman, Chicago, Il. 

Harold Remington, Cleveland, Ohio. 

J. G. Slonecker, Topeka, Kansas. 

The three new members of the committee will be— 

D. Lloyd Jones, Milwaukee, Wis 

Albert Raab, of Indiana, and 

Alexander Prondfit, of Georgia. 

That Executive Committee from this time on is, under the rules, in charge of 
this Asociation. 


The Convention then adjourned subject to the call of the Executive Com- 
wmnittee. 
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_ D. Maclaren, Farwell, Ozmun, Kirk & Co., St. Paul, Minn. | Geo. C. ‘Mason, Oliver-Finnie Grocer Co., Memph 
. P. Waldron, Waldron. Alderton & Melze, Saginaw, Mich. W. W. Wallis, Goodyear Rubber Co., Milwaukee, 
Waldeck, Sachs Bros. & Co., San Francisco, Cal. T. H. Green, Green , Minneapolis, 
. Baker, Baker & Richards, Seattle, Wasb. B. H. Wilkins, O'Bryan Bros., Nashville, Tenn. 
.P. Higmap, Higman & Skinner, Sioux City, lowa. . Weil, Kohn, Weil & Co., New Orleans. La. 
LEGISLATIVE CoMMITTEE. . B. Bouck, Jr., Pratt & Lambert, New York. 


Cc. ‘ paaee Saves, Virginia-Carolina Chemical Co.» = s oe tke P oer a teen 
tlan . 


_W. Linthicum, Linthicum Rubber Co.. Baltimore, Md. . Baruh, Wadhams & Co., Portiand, Ore. 
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my. J.B.S & Co., Louisville, Ky. 
Ramsay, ‘an Vieet-Mansfield Drug Co., 


a Geuder & Paeschke Mfg. Co., Milwaukeg 
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er, Patterson & Stevenson Co.. Minneapal 

opkins, Phillips-Buttorff Mfg. Co., Nashv 
Perkins, A. Mackie Grocer Co.. Ltd. 3 New Ort 
Mariager, Parke, Davis & Co., New York. 

+ Casseeee, United States Nat. Bank, Omaha, 
Pose. . Supplee Hardware Co., Fhliadeiphie, 
k reese, United States Glass Co ittsbun 

. Buell Gamberson’s Sons, Portland, 0: 
. H. Glenny Co., Rochester, N. bf 
Archer Anderson, Carleton Dry Goods Co., St. 
J. H. Skinner, Lanpher, Skinner & Co., St. Foul, } 
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F. Knowles, Batchelder & Lincoln Co., Boston, Mass. 


Victor Robertson, J. V. Farwell Co., Chicago, tl. 


Max yo Feder, Silberberg & Co., Cine:nnati, O. 
. Edwards & 


W. E. Rice, W Co., Cleveland, O. 


Oliver H. Perry. ‘Columbus Buggy Co., Columbus, O. 


C. D. Griffith. D. Griffith Shoe Co., Denver, Col. 


iH. Lempert, Solomon Bros. & Lempert, Roche 
E. H. Dyer, Mound City Paint & Color Co., St. La 
George Sommers, G. Sommers & Co.. St. Paul, 
Ja~. R. Tanner, Tanner & Duity, Saginaw, Mich. 
R. N Carson, Carson Glove Co., San Francisco, © 
F. W. Mitchell. Mitchell, Lewis & Staver, Seattie, 


>. C. Dalston, Freeman, Delamater & Co.. Detroit, Mich. H. V. Hinch, Tolerton & Stetson Co., Sioux City, 
Lee M. Sotentne, Hazeltine & Perkins Drug Co., Grand INVESTIGATION AND Prosecution Co 
nec W. A. H. Bogardus, Chairman, Tubular Dispatch 
John H. Wiles, City National Bank, Kansas City, Mo. York. 
Geo. H. Stewart, Pacific Creamery Co., Los Angeles. Cal. J. A. Hughes, The Daniel Miller Co., Baltimore, 
W. H. Bradbury, Carter Dry G s Co., Louisville, K Wm. M. Morgan, 1020 Tremont Bidg. > Beaten. $ 
John W. Bailey. Day & Bailey Grocer Co., Mem _. enn. |L.S. Tiffany, O. W. Richardson & , Chicago. 
pate a: a & Frank Co., Milwaukee, Samuel Mayer, I. Faller. Sons & Co., “Gincinnati, 0 
. ae Partridge & Co., Minneapolis, Minn. C. F. Wabel, Whitney, Wabel & Co., Cleveland, 0, 
Reeves & Co., Nashville, Tenn. F. C. Eaton. Kilbourne & Jacobs Mfg. Co., Columi 
Cc. . Foster, Louisiana Tobacco Co.. Ltd., New Orleans, La. Meyer Friedman, A. Friedman & Bro.. Denver, © 
T. M. Brown, Manhattan Shoe Co., New York. F. F. Ingram, F. F. Ingram & Co., Detroit, Mich. 
Euclid Martin, Parlin, Orendorff € Martin Co.,Omaha, Neb. E. A. rauthoff, Karnes, New & Krauthoff, 
eo F. Shoemaker, Shoemaker & Busch, Philadelphia, Pa. City, Mo. 
L. A. Anshutz, J. C. Bartlett Co.. Pittsburg, Pa. Herman Flatau, M. A. Newmark & Co., Los Ang 
W. B. Roberts, Lang & Co., Portland, Ore. % A. i Meo ky Hipp, Richardson & Co., Louisville, 
G. Ford, Lewis P. Ross, Rochester, N. Y. rgill Bros. & Co., Memphis, 1 Tenn. 
. Jacobs, A. Daust Hat Co., St. Louis, Mo. . Ww Rich ick 8 Shoe Co.,. Milwaukee, 
+ ~-- Brown & Bigelow, St. Paul, Minn. . L. Sewall, Minneapolis Iron Store Co., "ined pe 
ps. Phi Penoyer & Co., Saginaw, Mich. W. R. Manier, Manier-Dunbar & Co.. Nashville, 
The Bradstreet Co , San Francisco, Cal. . M. Andreesen, Lee-Giass-Andreesen Hdw. © 
8. Goldamith. eee ‘Bros. & Co., meneete. Wash. Neb. 
, Tolerton & Stetson Co., Sioux City, Frank S Evans. Strawbridge & Clothier, Philad 


fare a AD a ee as ev taee oath 


Ppanbe p 
ff 


4 


s re Belting Co.. Concord, N. 

n, C. 8. Sisson & Co., Providence, R. 1 

, Hawes, Von Gal & Co., Danbury, Conn. 
. Roe & Conover, Newark, N 
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es & Co., Richmond. Va. 
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N. J. 
uno Chemical Co., Wilmington, Del. 
arris, Robt. Harris & Bro., Reidsville, N. C, 


C. D. Wettach, W. W. Lawrence & Uo.. Pittsbu 
M. A. Bates, Allen & Lewis. Portland, Ore. 

J. W. Farris, St. Louis Coffin Co., St. Louis, Mo. 
L. W. French, Kellogg, Johnson & Co., St. Paul. 
Wm. Blackwell, Crown Distilleries Co., San F 

C. H. Lilly, Lilly, Bogardus & Co., Seattle, Wash 
C. B. Mann, American Biscuit Co., Sioux City, Ie 
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Directory of Officers of the National Association of 


Credit Men, and Affiliated Branches. 


OFFICERS 
OF THE 


oc | ard 
RENEE AREDETA TION OF CORDES SEEM. | MISSISSIPPI—H. M: Threefoot Threefoot Bros. & 


1902-1903. 


President—J. Harry Tregoe, 2d Vice-President Com- 
mercial and Farmers’ National Bank, Baltimore, 


Vice-President—G. B. Pulfer, Acme White Lead and 
Color Works, Detroit, Mich, 


Secretary-Treasurer—Wm. A. Prendergast, 
York, 


BOARD OF DIRECTORS. 


F. M. Gettys (American Clothing Company), Louis- 
ville, Ky. 

Chas E. Meek (National Lead Company), New York. 

W. A. eran Pittsburg Dry Goods Company, Pitts- 


bur; 
A Foung (Finch, Young & McConville), St. Paul, 


F, H McAdow (Staver Carriage Company), Chicago, | 


Gustav Brenner (L. & G. Brenner), 


George H. Graves (Walworth Mfg. Company), Bos- | 


ton, Mass. | 
James T. Jenkins (Gray & Dudley Hardware Com- | 
any), Nashville, Tenn. 


Frederick W. Standart (The C.S. Morey Mercantile 

Company), Denver, Colo. 

Niles H. Foster (Foster Bros; Mfg. Company), St. 
Louis, Mo. 

Ww. N. Fitzgerald (Bradley & Metcalf Company), 
Milwaukee, Wis. 


EX-OFFICIO. 


President—J. Harry Tregoe. 
Vice-President—G. B. Pulfer . 
Secretary-Treasurer—Wnm. A. Prendergast. 


STATE VICE-PRESIDENTS, 1902-03. 


ALABAMA—A. D. Bellamy 
Works), Florence. 
CALIFORNIA—Sanford Bennett (Dunham, Carri- 
gan & Hayden Compent) » San Francisco. 
COLORADO—Frank A all Pi jJ.S. Brown & 
Bro. Mercantile Company), ver. 
ss emo! ICUT—W. Lester (The Crofut & 
stron ) South Norwalk. 
DELAW. ARE—W WY. McManus (Repauno Chemical 
y), Wilmington. 


(Florence Wagon 


New | 


San Francisco, | 


WISCONSI 


FLORIDA~Frank S. Gray (The S. B. Hubbard | 


CLEVELAND. 


—— Ty Jeeocnvile. | 
croxcla A—W. H. Kiser (M. C. Kiser Company) 
ILLINOIS—Edward M. Skinner (Wilson Bros.), 
INDIANA. 


a V. Rush (Mackey-Nisbet Company), 
Evansvil 


IOWA—F. C. Swan (Knapp & Spencer Company), 


Sioux Cit 


KENTUCKY Henry S. Gray (J. V. Speed & Com- | 


je ri; Louisville. 

LO re NA—T. J. Ferguson (Finlay, Dicks & 
Company), New Orleans. 

—— ward W. Cox (A. F. Cox & Son), Port- 


MARYLAND-J. Albert Hughes (The Daniel Miller 


Compan ¥ Itimore. 
MASSACHU ETTS—Josiah F. Knowles (Batchel- 


der & Lincoln Eouem: Boston. 


| MICHIGAN—John F. Monaghan (Rathbone, Sard & 


Com eey Detroit 
MINN TA—H. A. Boardman (Wemott, How= 
& Company), St. Paul. 


Com , Meridian. 

— RI — M. Johnson (Wyeth Hardware & 

Caomeeet St. Joseph. 

NEBR SKA—Ward M. Burgess (M. B. Smith & 
Soares Omaha 

NEW MPSHIREB. F. Strand (C. B. Lan- 
caster Shoe Company), Keene. 

NEW JERSEY—Chas A. McCormick (Johnson & 
Johnson). New Brunswick. 

NEW YORK—G. Waldo Smith, New York. 

NORTH CAROLINA—Wm. C. Harris (Robert 
Harris & Bro.), Reidsville. 

OHIO—George Gucheabutanr, Atlas National Bank, 
Cincinnati 

OREGON—W. H. Chapin (W. B. Glafke Company), 
Portland. 


PENNSYLVANIA—Frank S. Evans (Strawbridge & 


Clothier), Philadelphia. 

RHODE ISLAND—C. S. Sisson (C. S, Sisson & 
Company), Providence. 

SOUTH CAROLINA—Geo. A. Wagener (F. W. 
Wagener & Company), Charleston. 

TENN EE—Ben. Lindauer (Herman Bros., Lin- 
dauer & Company), Nashville. 

= J. Gannon (American National Bank), 

a 

VIRGINIA —E. F. Sheffey (Guggenheimer & Com- 
pany), Lynchburg. 

WASHINGTON,—F. W, 
Company ), Seattle. 

.—H. M. Oberndorfer (David Adler & 

Sons’ Clothing Company), Milwaukee. 


Baker (Seattle Hardware 


BRANCH ASSOCIATIONS, 


ATLANTA, GA.—Atlanta Credit Men’s Associa- 
tion. President, H.C. Leonard, Inman, Smith & 
Co.; rns J. C. Clark, 912 English Ameri- 
can 

BALTIMORE, MD.—The Credit Men's Association 
of Baltimore. ome J. Ross Diggs, Diggs- 
Currin & Co., Inc.; Secretary, J. Hurst Purnell, 
The Lloyd L. Jackson Co. 

BOSTON, MASS.—Boston Credit Men’s Associa- 
tion, President, John R. Ainsley, Brown, Durrell 
& Co.; Secretary, Chas. L. Bird, P. O. Box 5112, 

BUFFALO, N. Y.—Buffalo Credit Men’s Associa- 
tion. President, Alfred H. Burt, Burt & Sindele; 
Secretary. J. J. Dolphin, F. C. Howlett & Co. 

CHICAGO, ILL.—The Chicago Credit Men’s As- 
sociation. President, Henry L. Smith, Bradner, 
Smith & Co., Secretary, John Griggs, No. 184 
La Salle St. 

CINCINNATI, O.—The Cincinnati Credit Men’s 
Association. President, Geo. F. Dieterle, Union 
coe Co.; Assistant Secretary, W. A 

12 Chamber of Commerce Bldg. 

D. O.—Cleveland Credit Men’s Asso- 
ciation. President, A. L. Somers, Francis 
Widlar & Co.; Secretary, H. H. Hudson, 725 
Society for Savings Bidg. 

COLUMBUS, O. —akeaben Credit Men’s Associa- 
tion, Presieent, J. W. Dages, Dages, Andrews 
& Secretary, J. W. Howard, The Fidelity 
and acalee Company 

DENVER,COL.—The over Credit Men’s Asso- 
ciation. President, A. C. Foster, Daniels & 
Fisher Stores Co.; Secretary, C. F. Freeland, 
Colorado Fuel & Iron Co. 

DETROIT, MICH.—Detroit Credit Men’s Associa- 
tion. President, H. B. Gillespie, Michigan 
Stove Co.; Secretary, W. S. Campbell, 

506 Wayne County Bank Bidg. 


EVANSVILLE, IND.—Evansvilie Credit Men's 
Association. =. J. ae ee 
win Clothing Co.; Secretary, , H. 
Barnett Estate. eg 

GRAND RAPIDS, MICH.—Grand Rapids Credit 
Men’s Association. President, Geo. F. ee, 
Grand ae Brass Co.; at Secretary. G. W. 
Rouse, Worden Grocer Co. 

KANSAS cry, MO. = Kansas City Association of 
Credit Men. President, P. H. oe 


City Furniture & Coffin Com 
Bdwin A. Krauthoff, ean Bee & pane 


LINCOLN, NEB.—Lincoln Credit Men’s Associa- 
tion. President, J. C. Harpham, Harpham 
Bros. Co.; Secretary, J. Frank Barr, H. P. Lau 


Co. 
LOS ANGELES, CAL.—Los Angeles Credit Men’s 
Association. nore w. ere Barkley, 
: ; Secretary, W . C. Mushet, 


LOUISVILLE. KY" KY.—Louisville Credit Men’s Asso- 
ciation. President, Walter Walker, Harbison & 
G ht; Secretary, Chas. W. Chambers, 206 
Union Nat. Bank Bldg. 

MEMPHIS, TENN.—The Memphis Credit Men’s 

" Association, President, A. B. Carruthers, Carru- 
Soe Shoe Co.; Secretary, J. C. James, 33 


Madison St. 

MILWAUKEE, WIS,—The Milwaukee Association 
of Credit Men, President, H. M. Battin, 
— Oil Co.; Secretary, Chas. J. Lund, 

Wells Bidg. 

MIN! EAPOLIS, MINN. otiaenngee ees Men’s 

Association, President, ee An- 

thony. Kelly & Co.; Secretary, M C. Badger, 

Patterson & Stevenson Co. 

NASHVILLE, TENN. —Nashville Credit Men’s As- 
sociation, President, H. H. Nance, Richardson 
Bros. Shoe Co.; Secretary, H. L. Sperry, of 
Pay Handly and Walsh Vat Co, 

NE — .—New To Be on 
Association retary, rtlette, 
Wolf & Sons. 

NEW YORK, N. Y.—The New York Credit Men’s 





Association. President, an 5 Meek (National 
Lead ae Secretary, H 


- J. Sayers No. 


20 Broadwa 
outta, NEB. The Omaha pacometion of eo 
Men. Sreutens, Chas. N. ‘oa rt 


Dry Goods ie i. 

Rohr, United States Su 
PHILADELPHIA, PA. Supply $e Fiianae Credit 
Men’s Association. President, Jas. > 
Biddle Hardware Co,; Secretary, S W. Sever- 

son, Room 702, No. 1001 Chestnut St. 
PITTSHURGH,PA. —Pittsburgh Credit Men’s Asso- 
or ‘een Ww 
ary, W. 
Bank Bldg. 
» ORE.—Portland Association of Credit 
= President, O.Mangold, Mason, Ehrman & 
‘o.;Secretary,Emil Closset,Jr. yClosset& Devers. 
ROCHEST ER, N. ¥.—The Rochester Credit Men’s 
Association. President, Elmer Roblin, Sibley, 
Lindsay & Curr Co.; Secretary, A. E. Nelson, 
Wright, Peters & Co. 

ST. LOUIS, MO.—The St. Louis Credit Men’s Asso- 
ciation, President, J. A. Lewis, National Bank of 
Seiamens Secretary, A. H. Foote, P. O. Box 


ST. PAUL.’ MINN.—St. Paul Credit Men’s Associa- 
tion. President, E. L. ;* ley, Northwestern 
A Co.; Secretary, J aaa Brown & 


SAGINAW, MICH.—Saginaw Valley Credit Men’s 
Association. President, F. J. Fox, The Smart & 
Fox Co.; Sear, Office vacant. 

SAN FRANCISCO, AL.—San Francisco Credit 
Men’s Association. President, G. Brenner, L. 
& G. Sees: Secretary, Ben Armer, No. 535 
Parrott BI rr 

SEAT TLEWA H.—C redit Department, Merchant’s 
Association. Presid a as. S. Goldsmith,Schwa- 
bacher Bros. & Co. ; I. H. Jennings, Asst. Secty., 


3 Bailey Bldg. 

souk CITY, IA. Gens City Bureau of Credits. 
President, C. P. Kilborne, Deering Harvester 
Co.; Secretary, Geo. W. Scott, Crane Co. 


Hammer 








